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WE THE PEOPLE*

Warren E. Burger**

The preservation of the sacred fire of liberty, and the destiny of the republican model
of government arejustly considered 
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years-into a great world power, catching up to other great world
powers having a long head start over the United States?

In the short space of time in terms of history-a bare 125 years
from 1787 to World War I-our people developed institutions, in-
dustries, universal and advanced education, science and technology,
medicine, and the arts in a way that was at least equal to most of the
other countries in the world. And by World War II it was clear
that we had surpassed a good many others. How did this happen?
My thesis is that the Declaration of Independence first, and then its
articulation and implementation in the Constitution and the Bill of
Rights, operated to release-to unleash-the talents, the energies,
the abilities of a whole people in a way that had never before oc-
curred in human history. Not all of these people used the opportu-
nities opened by this unique freedom, but a great many did so.
People who would have made little or no progress in their native
countries, and who would have remained at low economic and edu-
cational levels, were able, because of the opportunities and freedom
allowed here, to perform what historians have agreed was one of the
miracles of history.

I have always found it somewhat difficult, and I suspect others
may share that difficulty, to understand really how very separate
and very independent were each of the thirteen sovereign states that
made up the government under the Articles of Confederation pre-
ceding the Union. We know that the people of Massachusetts Bay,
for example, regarded themselves as quite different from the people
of other colonies-Virginians, Marylanders or New Yorkers-even
though they spoke the same language and shared many of the same
traditions.

This ambiguity of allegiances is graphically illustrated in a sig-
nificant episode that occurred three-quarters of a century after the
drafting of the Constitution. This event occurred in another critical
period of our history.

In 1861, after the fall of Fort Sumter, when war seemed immi-
nent, President Lincoln consulted the Chief of Staff of the Army,
General Winfield Scott, seeking his advice as to the officer who
should become Commander in Chief of the United States Armies in
the event of war. General Scott immediately recommended Robert
E. Lee to command all of the union armies. When this proposal
was made to Lee, he was a colonel in the United States Army.

Lee loved the Union; he was distressed at the idea of any disso-
lution of the Union, and he hated slavery. Yet he was so much a
product of the age of his father, General "Lighthorse" Harry Lee,
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who had served 
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the yoke of a distant and powerful government, were 
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states to go to Philadelphia, but only fifty-five of them ever showed
up. The political climate at the time and the obstacles are illus-
trated in several events that I will describe.

In 



CASE WESTERN RESERVE LAW 



WE THE PEOPLE

government 
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tion, and quite another to govern. Iran, since the fall of the Shah, is
but one example. The delegation to Philadelphia included farmers
and merchants and other plain men who understood that the value
of a horse depended on keeping it in harness. And these men were
not without guides in their task. They knew of the First Charter
and Ordinances of Virginia, and charters of the other states that
had developed from 1606 to 1776. It is very important to remember
that the rights created by Magna Carta at Runnymede in June of
1215 were a grant from the Monarch, the government, to the peo-
ple-not all of the people, but only to some-the elite. That was,
indeed, a breakthrough, but the Constitution of the United States
did not come from the government; it was a grant from the people
and the states to the government it created.

The Constitution, as we know, was unique in its division of
three separate, coequal, coordinate branches of government. That
was a deliberate mechanism to provide checks and balances; this
had never Thnow, 
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