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ARTICLES

PRESIDENTIAL REVIEW

Frank H. Easterbrook*

JUDGES ARE FOND of claiming the power to say what the
law is. As the Supreme Court held in Marbury v. Madison,1 the

power to interpret the law includes the power to interpret the
Constitution. Sometimes judges make the bolder claim that only
they may interpret the law - or at least the Constitution.

No one would take seriously an assertion that the President
may not interpret federal law. After all, the President must carry
out the law, and faithful execution is the application of law to
facts. Before he can implement he must interpret. Executive
power to interpret the law is so well established, and so important
to successful operation of government, that courts frequently ac-
cept the executive branch's view of a statute as conclusive.2 But
what of the Constitution? Perhaps that is the exclusive preserve of
judges. I shall discuss the extent to which the President may act
on views at variance with statutory law, when persuaded that the

* Judge, United States Court of Appeals for the Seventh Circuit; Senior Lecturer,

The Law School, The University of Chicago. This essay grows out of the Twelfth Sumner
Canary Lecture presented at the Law School of Case Western Reserve University on Feb-
ruary 7, 1990, and is Copyright by Frank H. Easterbrook. I thank Akhil R. Amar, Ruth
Bader Ginsberg, Larry Kramer, Hans A. Linde, Alan Meese, Geoffrey P. Miller, Richard
Murphy, Richard A. Posner, and Geoffrey R. Stone for helpful comments on earlier drafts.

1. 5 U.S. (I Cranch) 137 (1803).
2. One example is when the statute leaves play in the joints and delegates to an

agency. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
843 (1984); Chicago Mercantile Exchange v. SEC, 883 F.2d 537, 547-48 & n.4 (7th Cir.
1989); Anthony, Which Agency Interpretations Should Bind Citizens and Courts?, 7 YALE
J. REG. 1 (1990); Scalia, Judicial Deference to Administrative Interpretations of Law,
1989 DUKE LJ. 511.
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law departs from the Constitution.
Before I begin, the obligatory disclaimer. A federal judge is

like a ghost. He must be present and absent at the same time. I
speak to you with the knowledge that other judges may disagree,
and that when a case comes before me I shall try to divine the
view prevailing among my superiors rather than insist on an idio-
syncratic one. On top of that, I may have to apply qualifications
that I do not spell out here. All that said, however, I shall use a
broad brush, so that you may see the forest while remembering
that in the event of litigation I will not walk into a tree.

Example: President Reagan refused to implement part of the
Competition in Contracting Act of 1984, which requires protests
over the awards of certain contracts to be referred to the Comp-
troller General, who is not part of the Executive Branch. President
Reagan thought the statute an unconstitutional 
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constitutional views, sometimes views at variance with those of the
courts.' Four categories are unproblematic: pardons, vetoes, addi-
tions, and proposals for legislation. I give examples of presidential
actions in these categories without the slightest effort to be
comprehensive.

1. Pardons. A Federalist Congress enacted, and Federalist
judges enforced, the Sedition Act of 1798. On taking office Presi-
'dent Jefferson first instructed the United States Attorneys to cease
prosecuting violators and then pardoned all who had been con-
victed while the Federalists held sway. This effectively nullified
the statutes, as much as if the Supreme Court had held them un-
constitutional - which it was to do, on grounds similar to Jeffer-
son's, 163 years later.'

2. Vetoes. The Nation's inaugural veto was cast exclusively on
constitutional grounds. President Washington vetoed the first bill
apportioning representatives among states, calling it unconstitu-
tional because it gave too many representatives to the smaller
states, implying that it left too few for Virginia.7 Secretary of
State Jefferson, another prominent Virginian, wrote the veto mes-
sage. President Madison vetoed on constitutional grounds a bill
chartering a church in the District of Columbia.' Then there was
a cause c~l~bre: after the Supreme Court held in Osborn v. Bank
of the United States9 that Congress has the power to establish a
national bank, Congress reauthorized the Bank. President Jackson
vetoed the bill, concluding that the Supreme Court was wrong and
the statute unconstitutional.' Jackson's veto was controversial Veausns 

Vin
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Until Jackson's bold step, many believed that the veto 
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stop bills from becoming laws; in neither case is the take care
clause activated. Additional process also does not "violate" or "in-
validate" a statute. Pardons do frustrate the implementation of
laws, but as all pardons do so to some degree, the existence of the
pardon clause must authorize nonenforcement, at least at retail
rather than wholesale. So too with the President's ability to de-
cline criminal prosecution in the first place. What one President
may omit, a successor may countermand and nullify.

Casting vetoes and granting pardons on grounds of politics or
prudence is acceptable; 4 how odd it would be if a President, free
to consider the welfare of donors in casting vetoes, could not con-
sider the Constitution! That would reverse the original practice, in
which Presidents gave exclusively constitutional grounds for their
vetoes.

Presidents often justify their vetoes, pardons, additions, and
proposals on broader grounds. Consider President Thomas Jeffer-
son's explanation for the pardons of those~convicted under the Se-
dition Act:

[N]othing in the Constitution has given [the judiciary] a right
to decide for the Executive, more than to the executive to decide
for them. Both magistracies are equally independent in the
sphere of action assigned to them. The judges, believing the
[law] constitutional, had a right to pass a sentence of fine and
imprisonment, because that power was placed in their hands by
the Constitution. But the executive, believing the law unconsti-
tutional, was bound to remit the execution of it; because that
power had been confided to him by the Constitution. That in-
strument meant that its coordinate branches should be checks on
each other. But the opinion which give to the judges the right to
decide what laws are constitutional, and what the Tm (what 1euo34 1iBT
3 Tr /1 296 241.omit, )Tj
10.1 0BT
3 Tr /1 296  Tf 
10.4 0 0 11C83 265.1j
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The Congress, the Executive, and the Court must each for itself
be guided by its own opinion of the Constitution. Each public
officer who takes an oath to support the Constitution swears that
he will support it as he understands it, and not as it is under-
stood by others. It is as much the duty of the House of Repre-
sentatives, of the Senate, and of the President to decide upon the
constitutionality of any bill or resolution which may be
presented to them for passage or approval as it is of the supreme
judges when it may be brought before them for judicial decision.
The opinion of the judges has no more authority over Congress
than the opinion of Congress has over the judges, and on that
point the President is independent of both. The authority of the
Supreme Court must not, therefore, be permitted to control the
Congress or the Executive when acting in their legislative capac-
ities, but to have only such influence as the force of their reason-
ing may deserve. 16

Both Presidents Jefferson and Jackson contended that no law may
go into force unless all three branches agree that it is constitu-
tional. Each, acting within its sphere, has the power to say no:
Congress not to enact, the President not to approve in his legisla-
tive role or enforce in his executive role, and the Court to set
aside.

President Abraham Lincoln expressed stronger thoughts in
his debates with Stephen Douglas, allowing on the one hand that
Dred Scott17 bound Scott to his master and asserting on the other
that the case had no broader significance:

We nevertheless do oppose [that decision] as a political rule
which shall be binding on the voter, to vote for nobody who
thinks it wrong, which shall be binding on the members of Con-
gress or the President to 
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could be a citizen of the United States. Lincoln said:

[T]he candid citizen must confess that if the policy of the Gov-
ernment upon vital questions affecting the whole people is to be
irrevocably fixed by decisions of the Supreme Court, the instant
they are made in ordinary litigation between private parties in
personal actions, the people will have ceased to be their own
rules, having to that extent practically resigned their Govern-
ment into the hands of that eminent tribunal. 9

Here we encounter the assertion that a law deemed constitutional
by legislative and executive branches may go into force without
the judiciary's approbation, a much broader claim of executive au-
thority than either Jefferson or Jackson advanced.

II

A brief detour is appropriate. People sometimes find asser-
tions of presidential power irksome because they think such a
power would give the President the upper hand in the struggle
with Congress. If the executive department has this power, would
it not gain too much at the expense of Congress? When this
thought comes to mind, it is well to remember that the legislative
branch has its own role in interpreting the Constitution." Legisla-
tive constitutional interpretive powers parallel those of the Presi-
dent, and some of these are also non-controversial.

(1) Any legislator may vote against a bill on constitutional
grounds, including grounds that the Supreme Court has rejected.

(2) Legislators may vote for a bill that the Court has held
unconstitutional, in order to prompt change. Roosevelt's Congress
of 100 Days challenged Lochner in this fashion; after the Court
held much of the program unconstitutional, Congress reenacted
the laws with a thin veneer; it eventually prevailed. Congress chal-
lenged the Supreme Court's decision that it may not regulate the
wages and hours of state and local officials by enacting more such

19. First Inaugural Address, Mar. 6, 1861, in 4 THE COLLECTED WORKS OF ABRA-

HAM LINCOLN, supra note 18, at 268.
20. See Brest, Congress as Constitutional Decisionmaker and its Powers to Counter

Judicial Doctrine, 21 GA. L. REV. 57 (1986); Brest, The Conscientious Legislator's Guide
to Constitutional Interpretation, 27 STAN. L. REV. 585 (1985); Fisher, Constitutional In-
terpretation by Understanding Members of Congress, 63 N.C.L. REV. 707 (1985); Hickok,
The Framers' Understanding of Constitutional Deliberation in Congress, 21 GA. L. REV.
217 (1986); Ross, Legislative Enforcement of Equal Protection, 72 MINN. L. REV. 311
(1987); Note, The Senate and the Constitution, 97 YALE L. J. 1111 (1988).
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laws. It has prevailed in this fight.2' State legislatures regularly
enact laws concerning abortion in order to challenge Roe v.
Wade,22 and the contours of that decision have changed under
pressure.23 Legislation that bumps against accepted bounds is a
force for change as legitimate as the arguments of lawyers who
try to curtail governmental powers by asking for the invalidation
of laws previously sustained. There is no ratchet in constitutional
law.

(3) Congress may impeach and remove from office all who
violate the Constitution, as Congress understands it. The principal
efforts -the impeachment and acquittal of Samuel Chase and
Andrew Johnson, the campaigns to impeach Earl Warren and
William 0. Douglas - came to naught, but the power is there.
The impeachment of Richard Nixon fits this pattern, although his
resignation prevented resolution.

(3A) Impeachment does not exhaust the tools for enforcing
the legislature's view of the Constitution. If Congress enacts a
War Powers Act and the President goes his merry way in reliance
on a more expansive view of executive power (and a stingy view of
legislative power), Congress need not give up. It may refuse to
enact defense appropriations bills or may take away the Presi-
dent's helicopters or enact a national health bill the President's
supporters abhor. For two hundred years, the House of Represent-
atives has enforced its constitutional prerogative to initiate tax
legislation by the mundane expedient of refusing to approve tax
bills devised by the Senate.24 The power of the purse is potent,
and Congress has carte blanche at every turn. It is why the Fram-
ers feared Congress above all other internal dangers to the
Republic.

(4) There is the extraordinary power to interpret and change
the meaning of the 14th and 15th Amendments. Congress may
enact laws expressly disagreeing with the Supreme Court's view of

21. National League of Cities v. Usery, 426 U.S. 833 (1976), overruled by Garcia v.
San Antonio Metro. Transit Auth., 469 U.S. 528 (1985).

22. 410 U.S. 113 (1973).
23. See Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989).
24. E.g., 132 Cong. Rec. 26,202 (1986); 106 Cong. Rec. 15,818-19 (1960); Cong.

Globe, 35th Cong., 2d Sess. 1666-67 (1859). Authorities are collected in C. CANNON, 6
CANNON'S PRECEDENTS OF THE HOUSE OF REPRESENTATIVES §§ 314-15 (1935); L.
DESCHLER, 3 DESCHLER'S PRECEDENTS OF THE UNITED STATES HOuSE OF REPRESENTA-

TIVES ch. 13, §3 (1974); A. HINDS, 2 HINDS' PRECEDENTS OF THE HOUSE OF REPRESENTA-

TIVES ch. 47 (1907).

[Vol. 40:905
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these amendments - and the Court has said it will acquiesce in
light of the power to legislate those amendments confer. 5

Given this assortment of constitutional powers, the legislature
is in no danger if we recognize in the President some scope for
constitutional decision.

III

Now for a fifth presidential example that is not controversial
in practice but should be so in theory. A President may refuse to
enforce a law that is "like" one held invalid by the courts. In the
1970s the Court struck down sex differences in social welfare
laws. 28 The Department of Justice trudged through these statutes
identifying similar gender-based rules and instructing the Execu-
tive Branch not to follow them. In the end the Supreme Court
decided only five or six Social Security sex discrimination cases,
and the remainder of the sex-based provisions were carved out of
the law by administrative decision, or on occasion by decisions of
district judges that were not appealed and were acquiesced in na-
tionwide - a step that is functionally a final constitutional deci-
sion by the Executive Branch.

The Attorney General, on the advice of the Solicitor General
and the Assistant Attorney General for the Office of Legal Coun-
sel, decided not to enforce so many statutes that Congress re-
quired the Department of Justice to notify counsel for House and
Senate when the Administration decided not to appeal from a de-
cision holding a statute unconstitutional .27 A few of these non-en-
forcement decisions even reached the Supreme Court by the back
door, and the Court did not seem restive that constitutional ques-
tions had been resolved by another branch. One of these came up
when the Department of Justice stopped enforcing a sex-based
rule in the Social Security Act after "the Solicitor General . . .
concluded that the statutory presumption could not be defended
under the standards announced by this Court." 2 Disputes about

25. Oregon v. Mitchell, 400 U.S. 112, 128-29 (1971); Katzenbach v. Morgan, 384
U.S. 641 (1966). See Carter, The Morgan "'Power" and the Forced Reconsideration of
Constitutional Decisions, 53 U. CHI. L. REv. 819 (1986), treating Morgan as a privilege in
Congress to disagree with the Court and compel it to re-think, with a slant in Congress'
favor.

26. See, e.g., Califano v. Westcott, 443 U.S. 76 (1979); Califano v. Goldfarb, 430
U.S. 199 (1977).

27. E.g., 2 U.S.C. §288k(b) (1988) (notice to Senate counsel).
28. Heckler v. Edwards, 465 U.S. 870, 873 n.2 (1984).

1989-90]
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the appropriate remedy took the case to the Court, which held
that because the Executive Branch quit enforcing the law, a rem-
edy for persons claiming injury would not be deemed one based on
the Constitution.

Assuming the Court's opinions have generality and force be-
yond the parties, the President must have the ability to declare
laws unconstitutional in the course of applying the governing
rules. To apply the rules includes the power to interpret them. I
shall come back to this, because it is illuminating. If the President
may go beyond a decision's four corners to implement "the princi-
ple" found there, he must have the ability to implement a princi-
ple even when others disagree with his interpretation. Next we
shall wonder what counts as a "similar" decision. That will de-
pend on the level of generality selected, a question to which there
is no right answer. To grant the President the power to generalize
is to grant him the power to make independent constitutional
decisions.

IV

Now for some controversial decisions. Let me give several, all
involving a decision by the President not to enforce a law even
when there is no decision on point by the Supreme Court.

I. President Reagan's decision not to enforce the part of the
Competition in Contracting Act requiring references to the
Comptroller General.

2. Many p 276.2 T35dpower ref81 168 327.4  11 650 0 0 0 0 0 195 449.2 0 11 11 650 0 034 0 0 195 4.3 0 0 11 3
22 300. TTm (0 0 195 4car.6 0 0 11 179 501.4 Tm4 0 0 195 4ou 0 0 11 291 327.2 T
m 300ere)Tj
11.2 0 0 1107 300. Tm 0 0 ere

m (nr )Tj
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tant Attorney General Scalia.3 ' Fifteen years later the question
reached the Supreme Court. Three Justices agreed with this
view; five turned handsprings to construe the law as 
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Must Presidents comply with such laws until 60 or 160 years have
gone by and a justiciable case or controversy reaches the Supreme
Court? The argument that the President must do so follows one of
five lines: '(1) the take care clause; (2) expertise - judges have it
and Executive Branch doesn't; (3) chaos, which devours us if
there are competing voices on constitutional issues; (4) Congress'
greater power not to enact the statute implies the power to have it
enforced as written; and occasionally (5) signing the bill waives
the right to object to it.

A

Four of these five are makeweights. Start with the fourth: the
greater power includes the lesser. Justice Holmes once 
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General and the Assistant Attorney General for the Office of Le-
gal Counsel. To say that the President lacks expertise is to say
that these people - the real decision-makers - lack expertise.
Yet in the last 20 years the occupants of these offices include Grif-
fin B. Bell (AG 1977-79),'Robert H. Bork (SG 1973-77), Wade
H. McCree, Jr. (SG 1977-81), William H. Rehnquist (OLC
1969-71), Antonin Scalia (OLC 1974-77), and Kenneth F. Starr
(SG 1989- ), to list only those who were federal judges before or
since. Others were or are distinguished professors of law; still
others were or are at the top of the bar. Earlier occupants-turned0 11 318 573.5 Tm (expertise.0w; )Tj
10.9 0 0 12 345 495.8 
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Branch can act in a unified way. Someone desiring chaos could do
no better than to delegate constitutional questions to more than
20,000 state judges, or 600 federal district judges, whose work is
reviewed by more than 150 circuit judges sitting in panels of
three! That way lies babble - and we have fulfilled all expecta-
tions. A unitary Executive always does better at avoiding chaos
than does a hydra-headed, uncoordinated judiciary.40 This was,
after all, one of the principal arguments for a unitary executive in
1787.

People commonly overstate the extent to which divergence of
opinion and practice breeds "chaos." Tension and enduring disa-
greement are not chaos. Presidents are at loggerheads with Con-
gress repeatedly, 
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sence of "precedent" as we know it greatly enlarges the discretion
of the legislative and executive branches, again without bringing
civilization to a close. The great western democracies have very
different legal systems but fundamentally similar economic and le-
gal realms.

B

This leaves the take care clause. The President must enforce,
not negate. Simple - and very misleading.

For the President must take Care that the "Laws" are execu-
tive. Is the Constitution a "law"? If so, then the President must
execute it too. In any contest between statute and Constitution,
the Constitution wins.

To tell whether the President may put the Constitution over a
law, step back and ask: Why may a judge put the Constitution
first? The answer Chief Justice Marshall gave in Marbury is sim-
ple: that the Constitution is law."

- We departed from the United Kingdom by having a written
aIid therefore an enforceable constitution.
- The Constitution establishes a structure of separated and
limited powers, implying enforceable limits.
- The supremacy clause gives a hierarchy, with the Constitu-

of the 
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make his own decision. Judges can't knuckle under to the view of
others, it is the Constitution, not someone else's view about the
Constitution, that governs.

The claim is especially strong when the decision is self-deny-
ing. Ability to 
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Madison was and approved of this view:

[E]ach [department] must in the exercise of its functions be
guided by the text of the Constitution according to his own in-
terpretation of it; and that consequently in the event of irrecon-
cilable interpretations, the prevalence of one or the other depart-
ment must depend on the nature of the case, as receiving its
final decision from one or the other, and passing from that deci-
sion into effect, without involving the functions of any 
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Notice that Wilson first justifies judicial review and then equates
the President with the judges in ability and authority to set the
Constitution over a statute. 50

C

If arid logic and history do not persuade, what about an ex-
ample? Inflamed by the latest scandal in defense procurement,
Congress passes this law:

Section 1. The President shall execute the CEO of Apex Mis-
siles Corporation and the claque that surrounds him, and he
shall confiscate their property, and none of their lineal
descendents shall be eligible for any office under the United
States, or any of them.

Section 2. No court of the United States shall have jurisdictionto review acts required by Section 1.

This is a bill of attainder (with the corruption-of-blood feature
that the Framers detested). Whether or not the view-preclusion
section works, the President must decide whether to dispatch the
firing squad. Is the President obliged to rub out the CEO and dis-
possess his heirs? Or could (must) he say: This is a bill of attain-
der, and my duty to carry out the Constitution trumps any obliga-
tion to carry out this law? This is a self-answering question. Even
Jefferson, who thought ill of judicial review in general, and John
Marshall in particular, conceded the power of each Department to
decide for itself whether the law is consistent with constitutional
imperatives.

If there is doubt, how about the next question in line: The
Supreme Court holds the law unconstitutional as applied to the
CEO, but a member of the claque (call him Lovett) did not obtain
judicial review. Must the President execute Lovett, or may he say
that the constitutional principle has been established in the CEO's
case? If the President may not set the Constitution above the law,
why may he spare Lovett on the basis of a decision in a stranger's
case? Why, indeed, could he spare the CEO? The judicial deci-
sion is just an interpretation of the Constitution, and if for the
Executive Branch the law is superior to the Constitution then it
trumps the judicial decision too! But if the President may spare
Lovett on the basis of the decision in the CEO's lawsuit, why can't

50. S. SNOWSISS, JUDICIAL REVIEW AND THE LAW OF THE CONSTITUTION 23-44, 72-
89 (1990), collects similar statements from Wilson and other of the Constitution's authors.

[Vol. 40:905
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the President decide other constitutional issues on the basis of ex-
isting law? The concession that a decision about one statute dis-
criminating on account of sex allows the President to cease enforc-
ing others "like" it carries powerful implications.

Perhaps the response is that all of this supposes that the Con-
stitution is "law," to be respected in the same way as other law. If
Congress passes inconsistent laws, the President must choose one
to implement; so too if the law collides with the Constitution. If,
however, we abandon the view that the Constitution is law, treat-
ing it as "policy" made up by judges, then of course the President
must carry out the statute 'til a court makes up the policy. There
isn't any "Constitution" that can collide with the law until the
court establishes it.

Sure enough, only judges have "the power" when the Consti-
tution is solely "what the judges say it is" - by definition. Still, if
"the Constitution" 
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I happen to think that a view of Constitution-as-policy logi-
cally defeats all claims for judicial review rather than the Execu-
tive Branch's ability to prefer Constitution to law. Judicial review
- a unique institution in which a public official is entitled to dis-
regard statutory law in preference to some other source of legal
rules - depends on the view that the Constitution is law. Mar-
bury says it is, and Marbury is right.

If we grant case law any generative force - any effect be-
yond the parties - that must be because the Constitution in gen-
eral prevails over the law. Any given decision 
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have know it, is gone." The projects are different in principle,
though. Real "nullifiers" assert that the Constitution does not gov-
ern state and local affairs, and none of the arguments I have ad-
vanced would give comfort to a nullifier. Interpretation and nullifi-
cation have nothing in common.

To say that a power to interpret may be used as cover for the
power to nullify is not condemn it. Powers of all sorts may be put
to poor use, and those wielding power may dissemble about their
reasons and objectives. The same power of judicial review that
gave us Brown v. Board of Education also gave us Dred Scott,
Plessy v. Ferguson, and Lochner v. New York. If disputes about
interpretation counsel against the exercise of constitutional review,
we shall have to abandon the project: the great majority of consti-
tutional opinions in the Supreme Court these days come with dis-
senting opinions. 54 If misuse of power in the name of the Constitu-
tion is enough to condemn it, then we shall have to abandon
judicial review: Lochner and Plessy reigned longer than Brown.

I grant that the President is more likely to find in the Consti-
tution a rule favorable to his political program than is the Court:
Justices do not have political programs. Presidents declare invalid
statutes that allocate more power to Congress. Ability to hand
yourself, or your political allies, additional power in the name of
the Constitution is a temptation, and the Framers understood that
politicians yield to temptations all too often. Yet Justices find
themselves in the same position. Constitutional cases rarely dimin-
ish the power of courts while enhancing that of the political
branches. Statutory interpretation follows suit. Judges have given
themselves immunity from damages under both Constitution and
statutes, while deciding that members of other branches must pay.
Judges also make decisions that promote their own conceptions of
proper government, a form of self-interested behavior.5" If judges
may (and do) look after the interests of the judicial branch, there
is no principled objection to the like power - and the like poten-
tial for misuse - in the President.56

54. Easterbrook, Agreement Among the Justices: An Empirical Note, 1984 S. CT.
REv. 389, 392-95.

55. See Easterbrook, What's So Special About Judges?, - COLO. L. REv.
(1990) (forthcoming).

56. Rauol Berger, who believes that Presidents generally must enforce laws that they
think are unconstitutional, makes an exception when the President's own powers are at
stake. See R. BERGER, EXECUTIVE PRIVILEGE: A CONSTITUTIONAL MYTH 306-09 (1974).
Limiting the power of presidential review to those in which the President's self-interest
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Now for the other bogeyman: the belief that if the President
may entertain constitutional views at all, he may ignore the Su-
preme Court. President Lincoln once did this (he refused to re-
lease a prisoner despite Chief Justice Taney's writ of habeas
corpus), but no other President has followed suit. None should -

and the arguments I have been discussing do not allow for disobe-
dience. There is a fundamental difference between carrying out an
order of the court, rendered in a case within the court's jurisdic-
tion, and acquiescing in a rule of decision, a difference Lincoln
cleaved to in calmer moments. Article III of the Constitution cre-
ates the "judicial Power of the United States," and a "judicial
Power" is one to render dispositive judgements. People may disa-
gree about the meaning of the Constitution if re2urt's 

anand to of fundamental Stat(the )Tj
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This leads to a related objection: presidential review will pre-
vent the courts from deciding constitutional questions. If the Pres-
ident declines to enforce a law, there may be no occasion for the
Supreme Court to give its own opinion. It follows, the argument
would go, that the President must at least direct the Solicitor
General to press the law with enough vigor to obtain a constitu-
tional decision, a course followed in Lovett and Chadha.

Prudence may counsel this course, but the Constitution does
not compel it. For one thing, litigation is apt to ensue even if the
President refuses all enforcement. A beneficiary of the law could
file suit in an effort to obtain what Congress bestowed. Whether
or not a private party has standing does not matter, however.
Judges exist to decide cases, not to resolve issues. Constitutional
decisions are byproducts of real cases, not the raison d'etre of the
judicial system. Decrees are the ends of live controversies, not a
means to settle abstract questions. 59 If the political branches ar-
range their affairs so as to eliminate occasions for litigation,
neither the courts nor the people have a complaint.

E

Presidential review is neither a power to nullify nor a power
to disregard judgments. It is important and beneficial in five prin-
cipal classes of disputes that raise neither problem:

(1) Constitutional limitations constrain governmental power.
No one may go to jail - the government may not act in many
other ways - unless multiple holders of power concur in the con-
stitutionality of that decision. Congress must enact the law; the
executive branch must prosecute; the court must convict. At each
step the person' exercising the power of government must decide
whether the Constitution authorizes the step. This is plain enough
in criminal cases. Acknowledging the power of presidential review
shows that it holds throughout the system of government. Each
branch brings to the problem its distinctive perspective, enriching
our civic discourse, and consensus supports any action eventually
taken.

(2) Many disputes do not entail much prospect of judicial
resolution, given the case-or-controversy requirement of Article

59. Rhodes v. Stewart, 488 U.S. 1 (1988); Hewitt v. Helms, 482 U.S. 755 (1987);
Alliance to End Repression v. Chicago, 820 F.2d 873 (7th Cir. 1987).
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111.60 Foreign policy and fiscal affairs rarely end up in court, mak-
ing the President's constitutional decision the end of the line - as
Congress's constitutional decision would be, if we were to deny the
existence of presidential review.

(3) Many more disputes fester for years, decades, even centu-
ries between enactment of the legislation and authoritative resolu-
tion by a court. The Sedition Act took 163 years, the Tenure of
Office Act 60 years, and these are not isolated examples. In the
interim legislative and executive officials must decide whether the
law is constitutional or not, and act accordingly. No one doubts
that Senators could vote yea or nay on the articles of impeach-
ment laid against President Johnson on the basis of their conclu-
sion that the Tenure of Office Act was (or was not) constitutional.
President Johnson needed the same power of decision, lest the lim-
itations in article III ensnare the political branches into enduring
disregard of the Constitution.

(4) Once the Court resolves a point of constitutional law, a
power of presidential review ensures quick compliance. The win-
nowing of the social security laws for sex-based classifications is a
case in point. Brown provides an even more vivid example (at the
expense of moving to state-federal relations, which I promised not
to do). Getting as far as we have in eliminating segregation and
its vestiges has taken almost two generations and hundreds of
suits. But the volume of litigation is as nothing compared with the
number of school districts that desegregated on their own. If exec-
utive officials must follow the law until slapped with an injunction,
then recalcitrant officials were right to drag their heels, and the
many who took Brown seriously and desegregated were violating
their duties! Once the Court held that states may not exclude
women from jury venires,"1 it was unnecessary to bring 49 more
suits, or perhaps 3,041 more (one per county), to achieve compli-
ance throughout the nation. There were 83,186 local governments
in the United States in 1987 and oodles of state agencies;62 I
shudder to think that none of them need comply with the Consti-
tution until told to by a judge, one clause as a time. Presidential
review, executive review in general, speeds up the process of com-

60. See Casper, Constitutional Constraints on the Conduct of Foreign and Defense
Policy: A Nonjudicial Model, 43 U. Cm. L. REv. 463 (1976); Dam, The American Fiscal
Constitution, 44 U. CHI. L. REv. 271 (1977).

61. Duren v. Missouri, 439 U.S. 357 (1979).
62. 1990 Statistical Abstract of the United States table 454.
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pliance with constitutional norms.
(5) The 
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