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PARENTAL LEAVE AND AMERICAN
EXCEPTIONALISM

Saul Levmoret

INTRODUCTION

Why does the United States have one of the least generous parental
leave policies in the world? What will the future of our parental leave
policies look like? It is often the case that understanding current
policy is a means toward predicting future policies. Moreover, change
seems most likely in areas where a country's policies differ so from
those found elsewhere.

In the case of parental leave, cross-country comparisons are
certainly startling. In the United States, employees of firms subject to
the Family and Medical Leave Act of 1993 are entitled to twelve
weeks of unpaid leave in the event of the birth or adoption of a child.1

Essentially, the employee's position must be held open, or a
comparable one supplied upon return to the workplace.2 The
employer may choose to provide some pay for the period the leave,
and in the case of a mother who gives birth, disability coverage will
surely come into play,3 but there is otherwise no mandated or state-

t Dean & William B. Graham Professor of Law, University of Chicago Law School. I am

grateful for research assistance provided by Elizabeth Eldridge and Timothy Cleary, and for the
hospitality and ideas I enjoyed when delivering an earlier version of this project, "Parental
Leave and Other Embarrassments," as The Sumner Canary Lecture at Case Western Reserve
University School of Law.

I Family and Medical Leave Act, 29 U.S.C.A. §§ 2601, 2611 (1994) (providing for a
single 12 week period within 12 months of triggering event, including birth of a child, as well as
adoption or serious medical matters).

2 Id
3 See Arielle Horman Grill, The Myth of Unpaid Family Leave: Can the United States

Implement a Paid Leave Policy Based on the Swedish Model?, 17 CoMw. LAB. L.J. 373, 378
(1996) (discussing options for supplementing the FMLA leave, including taking accumulated
sick leave or, in some jurisdictions, utilizing disability insurance).
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provided compensation for the lost wages. In fact, some employers
provide paid leave that is very generous by international standards,
but most of the American work force takes extended parental leave at
its cost, if no longer at its peril. The apparent cost may, of course, be
offset by higher wages or other benefits, but it is not obvious why the
bargain between employers and employees, even as influenced by
law, would lead to so much of this fringe benefit in most countries
and so little in the United States. Outside of the United States, paid
parental leave is nearly universal, though it comes in different forms.
In Part I, I offer some description of the variety found around the
world. Part II takes up the question of what explains the variety, or
simply the presence of very generous leave policies in some
countries. Part III returns to American exceptionalism and considers
the "two-tier" provision of benefits, such that employers sometimes
offer a subset of employees benefits that are more generous than those
received by other employees. There is the possibility that benefits
provided in this two-tier fashion affect the politics of mandated and
government-provided benefits. Part IV then turns to the future of
parental leave. I suggest that universal paid leave is not to be expected
in the United States, and that employers may soon prefer to subsidize
child-care benefits because of the likely effects on employee
retention.

I. CROSS-COUNTRY COMPARISONS

In the United States, most employees' jobs are protected for a
single twelve-week period taken within twelve months of the birth of
a child, adoption or serious medical matter.4 In California, state law
provides for six weeks of paid leave, with the new parent receiving
55% of pay up to a maximum of $882 per week.5 An employee who
uses the twelve weeks of federally required, but 
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required of the employer, in some it is paid for by the state, and, in
many, the state and employer share the cost. The social insurance, or
state payor, scheme is common in Europe, where the paid lea Tm (state )Tj
10.8 0 0 11 68 55s(and, )Tj
9.4 0 0 42Tj
10.8 0  
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However, this answer is inadequate because many less developed
nations offer little in the way of safety nets, but do much more than
the United States for the typical employee whose job is interrupted by
childbirth. And even if this were not the case, the welfare-versus-
laissez-faire picture is inaccurate, because the United States mandates
expensive accommodations for disabled persons, 1  imposes
occupational safety rules22 and environmental controls that are
expensive 23 and, arguably redistributive and expends considerable
resources in relative terms on education and health care. Unpaid
parental leave does stand out in this broader context. If we think of
welfare policy as including employer mandates that force some
redistribution, as well as public programs that are supported 
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32benefits than most other countries with high GNP per capita.
Canada provides fifteen weeks of employer- paid maternity leave
followed by thirty-five weeks of employment insurance, available as
parental leave to both parents, with payment of 55% of earnings up to
a cap of $413 (Canadian) per week.33 Italy has a very low fertility rate
of 1.29 34 and a most 
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important 
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again, follow a pregnancy for which a permit was obtained as part of
the "planned pregnancy" program. 52

C. The Limits of Fertility Policy

It is likely that there is a subsidy or leave policy that would raise
fertility rates. That we do not observe such generous leave policies, or
other subsidies, may be a reminder that immigration is an available,
and often cheaper, substitute. It is also likely, though politically
incorrect to suggest, that countries fear that higher subsidies will raise
fertility among, or only among, low-income groups. It is one thing to
want a cross-section of families to have more births, or perhaps a
cross-section of women to marry or begin bearing children earlier, but
it is quite another to have a system in which the least educated and
poorest families are deployed to boost the reproduction rate. No
country's political system has appeared eager to go this route (and
where one has evolved in this way, in Israel, there was a subsequent
cutback of benefits53). On the other hand, it is hard to imagine a
political or tax system that does the opposite, which would be to limit
payments to well-educated women or (what might be the same thing)
to affluent families in order to boost the fertility rate of this hardest-
to-influence group. That leaves us with egalitarian subsidies and the
question of why countries in need of new blood do not pay more than
they do at present. The answer returns us to the politics of fertility.
Simply paying $25,000 per child, for example, (or per child after the
first child), produces a kind of moral hazard: it raises taxes on those
who are taxed most and who might, therefore, work more and have
fewer children, and it raises birth rates in the population that might
not be the target population for the political policy. It is also possible,
though perhaps hyper-rational to imagine, that they fear paying for
children who will simply depart before they are economically useful.
A country can substitute immigration for fertility to a degree; and, if
the immigration is not forthcoming, it may be foolhardy to pay for
fertility because the lack of ready immigrants signals that emigration
by indigenous citizens is a serious risk.

52 See A.J. Jowett, China: Population Change and Population Control, 1986

GEOJOURNAL, 349,356.
53 See Israel Women's Network: Women at Work-Know Your Rights at Work,

http://www.iwn.org.il/innerEn.asp?newsid=36 (last visited on Jul. 13, 200 57.2rn Israel is a 
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D. Private Insurance

If 
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paid leave in addition to sick leave.63 Generally speaking, faculty at
universities and lawyers at law firms are likely to receive fully-paid
leave while other staff members are entitled to unpaid or fractionally-
paid leave. The parental benefit has, in many places, also been
extended to fathers, in part because of the shadow of
antidiscrimination law, but that benefit is also likely to be greater for
high-end employees. At one law school, for example, a faculty
member who is a new parent receives a semester free from teaching,
which we might assess as worth $50-$75,000, 64 though that faculty
member is asked to aver that he (or she) is the primary caregiver 65 -
perhaps just for the leave period. At the high end, there are law firms
that also provide a $50,000 to $60,000 benefit in the form of four
months at full pay for fourfour
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for more generous leave policies for all employees. And yet it is
likely that the high-tier employees are, or could be, more powerful in
political terms. 
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care benefits and other strategies that might be described as
connecting family life to the workplace.

From an employer's point of view, the problem with parental
leave, and perhaps with paid leave, is that the employee has no
particular incentive to return to work after the period of leave. Indeed,
the leave itself 
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paid leave to attract employees, especially when the competition for
exceptional women became intense. It now seems reckless to
restructure the benefit as a payment or bonus for returning to work for
a significant period. It is also difficult to pay more for less work
without incurring resentment on the part of other employees who
have not had children, or have not taken leave to do so. But more
significant payment for child-care seems like the next step in
employee retention policy. 72 A caveat is that parental leave, as we
have seen, can be given disproportionately to women, because a
significant part of that benefit can be structured as disability pay-in
which case there is no fear of an accusation of discrimination on the
basis of sex. A child-care benefit would presumably need to be
offered equally to male and female employees, and that is unattractive
to the firm if male employees value cash more than they value child-
care payments.

If it is difficult for employers to reduce paid leave, but paid leave
is thought an inferior strategy in terms of retention, then employers
might be expected to use bonuses to encourage retention and returns
from leaves. Future wage increases could be structured as bonuses,
earned in proportion to hours billed or available only to those on the
job. But bonuses that are structured in this way may bear lower value
in recruitment than does paid parental leave. The reason for this is
that, as described earlier, women are likely to overestimate the
number of children they will bear. If so, and especially if they do not
also overestimate the likelihood of returning to work, parental leave
will be valued more than bonuses or child-care benefits.

CONCLUSION

Parental leave can be thought of as a private good and as a public
good. It is a private good to the extent that we think of the decision to
bear children as private; we might also want to think of the decision
to spend time in or out of the workplace as private. Parental leave,
and other family-workplace policies, can be thought of as a public
good either because fertility rates are of collective concern or because
we think there is a social problem associated with highly trained
people (often educated at some public expense) leaving the work
force and not returning to it. If one takes the public good view,
perhaps because of a conviction that higher benefits yield more
children, better children, or working parents, then one should not be
entirely pleased with the recent development of significant paid

7 Paul, Weiss, Rifkind, Wharton, and Garrison, LLP, Associate Life,
http://www.paulweisscareers.corm/associatelife/ (last visited Jul. 17, 2007).

2007]
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parental leave for professionals. After all, the two-tier system of
which this is a part probably reduces the political push for universal
paid leave of the kind found in most of the world.

If, however, we think of parental leave policy as it affects
individual fulfillment, then the message offered here is that the
policies found in the United States are likely the product of our robust
fertility and immigration rates-and that as far as the individual is
concerned, there is probably no need to envy the mandates found
elsewhere. An individual can set his or her own parental leave policy
by borrowing and saving, much as individuals borrow and save for
education. In large part, our system privatizes that which is done
publicly, but through higher taxes elsewhere. Fully-paid leave would
hardly redistribute wealth toward those with greater need, and so it is
not clear who should or would much prefer a national move in that
direction.

Finally, there is room for a view at the level of the firm, with an
eye on human capital. The claim here is that the focus will move from
recruitment to retention, unless prospective employees and parents
dramatically misestimate their own future choices. If change comes, it
is more likely to be in the form of an increase in child-care benefits
than it is in the form of universal paid parental leave.

[Vol. 58:1222
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