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OUR JUDICIAL FEDERALISM*

Justice Sandra Day O'Connor**

IN PREPARING for today's talk I knew you might like to hear
how I set about deciding cases, just what really goes on inside the

Court, and how I feel personally about my colleagues on the bench,
and so on. But one of the qualities desirable for a Justice is to be
judicious and, therefore, those subjects are best avoided. It is not
even advisable to speak about most of the interesting issues of the
day, since, as Alexis de Tocqueville noted, almost every issue in
American life is likely, sooner or later, to end up before the courts.'
When a Justice expresses an opinion on war or peace, on religion or
politics, or even on science or literature, she always risks having her
words embarrassingly quoted back at her in a brief or oral argu-
ment. As a result, we usually follow the advice of Calvin Coolidge:
"If you don't say anything, you won't be called on to repeat it." 2

It is clear, however, that it is appropriate for me to say some-
thing today, and that what I say should somehow be suitable for the
Canary Lecture. The Sumner Canary Lectureship honors a man
who served as a leader of the Bar, as a United States Attorney, and
a judge of the Ohio Court of Appeals.' The Canary Lecture series
is affiliated with the Case Western Reserve Law School, an institu-
tion which, as you know, originated as a department of Western
Reserve and ultimately flourished as an integral part of the feder-

* The text of this Article, with minor changes, was presented as the Third Sumner

Canary Lecture, Case Western Reserve University School of Law, Cleveland, Ohio,
November 13, 1984.

** Associate Justice, United States Supreme Court.

1. A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA 248 (G. Lawrence trans. 1966).
2. J. BARTLETT, FAMILIAR QUOTATIONs 736 (15th ed. 1980).
3. See A. Austin, Sumner Canary Lectureship (1983) (available at the Case Western

Reserve Law Review).



CASE WESTERN RESERVE LAW REVIEW

ated Case Western Reserve University.'

I can think of no topic more fit to honor this man and this insti-
tution than federalism. Like me, Judge Canary served on a state
appellate court. I suspect that his experience in that office inspired
a concern for the interaction between state and nation in the courts.
As a judge on the Arizona Court of Appeals, I found that the ten-
sions inherent in our "indestructible union of indestructible states" 5

were a subject of frequent concern.

And surely federalism is an appropriate topic at a university
whose very name is a witness to its federal origins. A few short
decades ago, Case and Western Reserve were separate universities,
and Western Reserve was itself segmented into the separate facul-
ties of Mather, Adelbert, and Cleveland Colleges.' The federation
of this university, like the federation of our nation, took years of
planning. It required compromises to assure that the strengths and
diversity of its constituent parts would not be submerged in a mono-
lithic, homogenous whole. And like this nation, the federation of
this university had its skeptics and opponents. One can hear the
echo of the antifederalists of 1787 in the cheers of the students of
the Case Institute 
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and National Governments, and in which the National Govern-
ment, anxious 
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points-some would say the excruciatingly fine points-of our
fourth amendment search and seizure jurisprudence. Thus, federal
law is in fact developed and interpreted by all fifty state court sys-
tems as well as by the federal court system.

These basic facts about our judicial federalism indicate the need
for some means to assure a consistent and uniform body of federal
law among the state and federal courts. The goal of national uni-
formity rests on a fundamental principle: that a single sovereign's
laws should be applied equally to all-a principle expressed by the
phrase, "Equal Justice Under Law," inscribed over the great doors
to the United States Supreme Court. Justice Holmes recognized
that uniformity of federal law also lies at the heart of what binds us
together as a nation. Speaking of the power of judicial review of the
Supreme Court of the United States, he said: "I do not think the
United States would come to an end if we lost our power to declare
an act of Congress void. I do think the Union would be imperiled if
we could not make that declaration as to the laws of the several
states."12

In our dual system of courts, review of state court decisions on
federal law by the Supreme Court of the United States is the princi-
pal means we have of encouraging the needed uniformity. The
Supreme Court recognized this as early as 1816, when it stated, in
Martin v. Hunter's Lessee, 3 that its review of state court decisions is
demanded by the "necessity of uniformity of decisions throughout
the whole United States upon all subjects within the purview of the
constitution." 14

Of course, the sheer volume of state court decisions on federal
questions permits the Supreme Court to review only a relative
handful of cases from state courts. That fact guarantees state courts
a large measure of autonomy in the application of federal law. At
the same time, the inherent limits on Supreme Court resources
make it especially important, first, that the Supreme Court give un-
derstandable guidance on constitutional questions, and second, that
state courts conscientiously follow the constructions of federal law
adopted by the Supreme Court. In this way our several courts are
dependent on each other for the successful functioning of our judi-
cial federalism. Our founding fathers joined our state and federal
court systems in a marriage for better or for worse, a marriage re-

12. 0. W. Holmes, Law and the Court, in COLLECTED LEGAL PAPERS 295-96 (1921).
13. 14 U.S. 304 (1816).
14. Id. at 347-48.
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quiring each partner to have appropriate respect and regard for the
other.

It is no wonder, then, that one of the Supreme Court's most
important functions-and perhaps the most important function-is
to oversee the systemwide elaboration of federal law, with an eye
toward creating and preserving uniformity of interpretation. It is
precisely because of the importance of this unifying function that
the jurisdiction of the Supreme Court of the United States has been
made ever more discretionary over the years. Today, this function
is uppermost in the minds of the Justices in exercising the discretion
to take cases for review. I breach no confidence in saying that the
most commonly enunciated reason for granting review in a case is
the need to resolve conflicts among other courts over the interpreta-
tion of federal law.

The chief problem encountered by the Supreme Court in exer-
cising its power to review state court judgments is the problem of
deciding when a federal question is presented for review. When a
state court has deciddeJ70.4 Trtance this 
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state action violates both federal 



OUR JUDICIAL FEDERALISM

The Court has recently revisited this problem and adopted a new
approach.

One approach the Court has followed when the basis for a state
decision is ambiguous is simply to refuse to review it. Thus, the
court has on occasion simply dismissed an appeal or declined to
accept a petition for certiorari.21 Such a course of action is obvi-
ously deferential to state courts,  206 537Cughpeal  2. 

 2. o7 /F5 1 Tf 
soi1 19ion 



CASE WESTERN RESERVE LAW REVIEW

Long,25 the Supreme Court adopted a new approach to resolving
ambiguity about the existence of an adequate and independent state
ground. In that case, we held that when a state court decision fairly
appears to rest primarily on federal law or on grounds interwoven
with federal law, and the adequacy and independence of the possi-
ble state law ground is not clear from the face of the opinion, the
Supreme Court will assume that the decision gwa gbse,don oa
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dural rule constitutes an adequate and independent state ground for
the state courts' rejection of the claim. The prisoner can overcome
the bar to federal habeas consideration of his claim only by demon-
strating cause for and prejudice from his waiver. The basis for these
restrictive waiver rules, once again, is federal respect for "the state's
interest in the integrity of its rules and proceedings and the finality
of its judgments.""8

The last aspect of federal habeas law I wish to mention is the
holding of Stone v. Powell. 9 The Supreme Court held there that
lower federal courts cannot entertain a state prisoner's habeas peti-
tion that alleges a fourth amendment violation if the state court
criminal proceeding provided a full and fair opportunity to litigate
the issue.' If there has been such an opportunity, only discretion-
ary review by the United States Supreme Court remains available to
a convicted state defendant alleging that evidence obtained in viola-
tion of the fourth amendment was unlawfully admitted. This prin-
ciple has recently been extended to preclude a state criminal
defendant from bringing a civil damages action against the police
who seized evidence if the legality of the search and seizure has
previously been resolved against the defendant in the criminal
case.41 Because of the rarity of Supreme Court certiorari review,
these rules, of course, accord substantial finality to state court reso-
lutions of fourth amendment claims.

Each of the doctrines I have discussed-the Michigan v. Long
rule, the Younger abstention principle, and the rules of federal
habeas-are designed to preserve the vitality and autonomy of the
state court component of our judicial federalism. I think it is clear
that the Supreme Court of the United States has been increasingly
sensitive to the role of state courts within the federal system. This
recognition of the role of state courts, in my view, necessarily places
a reciprocal burden and responsibility on state court judges to deal
with federal issues in a thorough and receptive manner. Hearings
on federal issues in criminal cases must be conducted with great
care and with knowledge of the applicable principles. Adequate
findings must be made and clearly articulated. This kind of careful
attention by the state courts to their role in deciding questions of

38. Reid v. Ross, 104 S. Ct. 2901, 2907 (1984) (state's interests are undermined if federal
courts can freely ignore the procedural forfeitures of a state's action).

39. 428 U.S. 465 (1976).

40. Id. at 482.

41. See Allen v. McCurry, 449 U.S. 90, 101 (1980).
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federal law is precisely what enables state courts to exercise the sub-
stantial degree of control they have over our dual judicial system.

There are today as in the past skeptics and critics of various
aspects of federalism as we experience it in this country. When in
1815 the liberator of much of Latin America, Simon Bolivar, was
choosing a system of government for the nations he had helped to
create, he was skeptical of federalism: "Among the popular and
representative systems of government [Bolivar said,] I do not ap-
prove of the federal system: it is too perfect; and it requires virtues
and 


	ÐÇ¿Õ´«Ã½ Law Review
	1984

	Our Judicial Federalism
	Justice Sandra Day O'Connor
	Recommended Citation


	Our Judicial Federalism

