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including misogynistic speech, reflects two cardinal principles at
the core of our free speech jurisprudence. The first specifies what
is not a sufficient justification for restricting speech, and the sec-
ond prescribes what is a sufficient justification.

A. Viewpoint Neutrality Requirement

The first basic principle requires "viewpoint neutrality." It
holds that government may never limit speech just because any
listener-or even the majority of the community--disagrees with or
is offended by its content or the viewpoint it conveys.2 The Su-
preme Court has called this the "bedrock principle" of the proud
free speech tradition under American law.22

In three recent cases, the Court enforced this basic principle to
protect speech with a viewpoint deeply offensive to many, if not
most, Americans. The first two involved burning an American flag
in political demonstrations against national policies' and the third
involved burning a cross near the home of an African-American
family that had recently moved into a previously all-white neigh-
borhood.24

The viewpoint-neutrality principle reflects the philosophy that,
in a free society, the appropriate response to speech with which
one disagrees is not censorship but counterspeech-more speech,
not less.' Rejecting this philosophy, the movements to censor

21. E.g., R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2547-49 (1992) (holding that a
St. Paul, Minnesota anti-hate speech ordinance violated the First Amendment principle of
viewpoint neutrality).

22. Texas v. Johnson, 491 U.S. 397, 414 (1989).
23. See United States v. Eichlnan, 496 U.S. 310, 312 (1990); Texas v. Johnson, 491

U.S. at 397.
24. R.A.V., 112 S. Ct. at 2538. The Supreme Court held that burning a cross near the

home of an African-American family could not constitutionally be punished under a hate
speech law, which criminalized symbolic expression because of its viewpoint, thus violat-
ing the First Amendment. Id. at 2547-49. However, the Court stressed that the cross-burn-
ing could constitutionally have been punished under a law that-in contrast to the one at
issue-did not single out expression based on its viewpoint or content. Id. at 2550 ("Let
there be no mistake about our belief that burning a cross in someone's front yard is
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hate speech and pornography target speech precisely because of its
viewpoint, specifically, its discriminatory viewpoint. For this rea-
son, Seventh Circuit Judge Frank Easterbrook struck down an anti-
pornography ordinance that the City of Indianapolis had adopted at
the behest of some feminists.26 Stressing that the law's fatal First
Amendment flaw was its viewpoint discrimination, Judge
Easterbrook explained that, under the ordinance,

Speech treating women in the approved way-in sexual
encounters "premised on equality"--is lawful no matter
how sexually explicit. Speech treating women in the disap-
proved way-as submissive in matters sexual or as enjoy-
ing humiliation-is unlawful no matter how significant the
literary, artistic, or political qualities of the work taken as a
whole. The state may not ordain preferred viewpoints in
this way.'

B. "Clear and Present Danger" Requirement

Any laws restricting hate speech or pornography would also
violate the second core principle of U.S. free speech law: namely,
that a restriction on speech can be justified only when necessary to
prevent actual or imminent harm, such as violence or injury to
others." This is often summarized as the "clear and present dan-
ger" requirement. To satisfy this requirement, the restricted speech
must pose an "imminent 
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If we banned the expression of all ideas that might lead indi-
viduals to actions that may adversely impact even important inter-
ests such as national security or public safety, then scarcely any
idea would be safe, and surely no idea that challenged the status
quo would be. This point was emphasized by Judge Easterbrook
when he struck down the Indianapolis anti-pornography ordinance.
For the sake of argument, Judge Easterbrook assumed the correct-
ness of the law's cornerstone assumption that "depictions of
[women's] subordination tend to perpetuate subordination."3 Even
so, he concluded, the law was unconstitutional.32  Judge
Easterbrook explained,

If pornography is what pornography does, so is other
speech .. . .Efforts to suppress communist speech in the
United States were based on the belief that the public
acceptability of such ideas would increase the likelihood of
totalitarian government ....

Racial bigotry, anti-Semitism, violence on television,
reporters' biases-these and many more influence the cul-
ture and shape our socialization .... Yet all is protected
as speech, however insidious. Any other answer leaves the
government in control of all of the institutions of culture,
the great censor and director of which thoughts are good
for us.

Sexual responses often are unthinking responses, and
the association of sexual arousal with the subordination of
women therefore may have a substantial effect. But almost
all cultural stimuli provoke unconscious responses. Reli-
gious ceremonies condition their participants. Teachers
convey messages by selecting what not to cover; the im-
plicit message about what is off limits or unthinkable may
be more powerful than the messages for which they present
rational argument .... If the fact that speech plays a role
in a process of conditioning were enough to permit govern-
mental regulation, that would be the end of freedom of
speech.33

31. Hudnut, 771 F.2d at 329.
32. Id. at 329-30.
33. Id.

[Vol. 46:449
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C. Re-examination and Reaffirmation

As earlier stated, I have accepted the call by current advocates
of restricting hate speech and pornography to re-examine the land-
mark free speech rulings that set forth the foregoing two core
principles concerning viewpoint neutrality and "clear and present
danger." That re-examination has left me more impressed than ever
with the universal, timeless force of these rulings. They remain
relevant and persuasive, specifically in the context of the current
hate speech and pornography debates.

For example, consider the powerful concurring opinion of Jus-
tice Brandeis in Whitney v. California.4 The Whitney majority
upheld a long prison sentence that had been imposed on a woman
because she was a member of the Communist Labor Party, whose
platform advocated the violent overthrow of the United States
government.' Brandeis rejected the majority's approach in an
opinion that a later Supreme Court endorsed. 6 While Brandeis
was sympathetic to fears about potential speech-induced harms, he
eloquently explained that the United States constitutional philoso-
phy reflects and requires not fear, but rather courage, in the realm
of ideas. He also anticipated and responded to the concerns about
the relatively powerless status of certain members of our society,
including women, expressed by those who now advocate restricting
hate speech and pornography. Brandeis astutely warned that any
fear-based repression will be used against precisely those who are
relatively weak.

His words are familiar, but well worth considering again, as if
they were answering current arguments:

Those who won our independence ... believed liberty
to be the secret of happiness and courage to be the secret
of liberty .... They recognized the risks to which all
human institutions are subject. But they knew that ... it is
hazardous to discourage thought, hope and imagination; that
fear breeds repression; that repression breeds hate; that hate
menaces stable government; that the path of safety lies in
the opportunity to discuss freely supposed grievances and

34. 274 U.S. 357.
35. Id. at 357-72.
36. In Brandenberg, 395 U.S. at 449, the Supreme Court unanimously adopted the

view espoused in Brandeis's Whitney concurrence.

457
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proposed remedies; and that the fitting remedy for evil
counsels is good ones ....

Fear of serious injury cannot alone justify suppression
of free speech . . . . Men feared witches and burned wom-
en ....

Those who won our independence by revolution were
not cowards .... They did not exalt order at the cost of
liberty .... Only an emergency can justify repression.37

These themes were eloquently echoed several decades later by
Justice Hugo Black, carrying forward the brave Brandeisian free
speech tradition for new generations. For example, in a McCarthy-
era case concerning laws restricting Communist ideas and speech,
Justice Black made a statement that applies to all restrictions on
any unpopular speech, including the current proposals to restrict
hate speech and pornography:

Ultimately all the questions ... really boil down to
one-whether we as a people will try fearfully and futilely
to preserve democracy by adopting totalitarian methods, or
whether in accordance with our traditions and our Constitu-
tion we will have the confidence and courage to be free.38

IV. CENSORING HATE SPEECH AND PORNOGRAPHY WOULD
UNDERMINE, RATHER THAN ADVANCE, EQUALITY GOALS

As previously noted, before the government may restrict ex-
pression, it must show not only that the expression threatens immi-
nent serious harm, but also that the restriction is necessary to avert
the harm.39

Undeniably, the interests that advocates of censoring hate
speech and pornography seek to promote-namely, the equality and
safety of minority groups and women-are compellingly important.
However, advocates of suppressive laws cannot even show that
these laws would effectively promote the safety and equality of
minority groups and women, let alone that they are the necessary
means for doing so. To the contrary, from an equality perspective,
these censorship measures would be at best ineffective, and at
worst counterproductive.

37. Whitney, 274 U.S. at 375-77.
38. Barenblattfl8Tj
10.4 0 8 59 129.2 v (38. )Tj
7.7 0 00 8 59 129.2 Unitechoed U.S. 1959)ney, Tm (Black, )Tj
7.6 0  11  59 129.2 J.,(38. )Tj
7.8 0  11  59 129.2 dissenadop)5-77.

Brnburg, (a
t )T

j
3
 Tr /F

6 1 Tf 4 7.6 0 0 8 119 562. T95ney, U
.S. 
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especially dependent on a robust concept of constitu-
tionally protected free speech.'
An anti-hate-speech policy curbs the candid intergroup
dialogue concerning racism and other forms of bias,
which is an essential precondition for reducing discrim-
ination.49

Positive intergroup relations will more likely result
from education, free discussion, and the airing of mis-
understandings and insensitivity, rather than from legal
battles; anti-hate-speech rules will continue to generate
litigation and other forms of controversy that increase
intergroup tensions."
Finally, censorship is diversionary; it makes it easier to
avoid coming to grips with less convenient and a 1 insensitivitycially free insensitivitycially 
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immigrants-the participants in that activity will resort to
threats and violence in lieu of the contractual and other
legal remedies denied them. The pimp is an artifact of the
illegality of prostitution, and the exploitation of porno-
graphic actresses and models by their employers is parallel
to the exploitation of illegal immigrant labor by their em-
ployers. These women would be better off if all pornogra-
phy were legal.63

I will now expand upon several of the common reasons why
censoring hate speech or pornography would be as dangerous for
equality rights as for free speech rights.

A. Free Speech Is Especially Important to People Who Have
Traditionally Suffered from Discrimination

First and foremost, all groups who seek equal rights and free-
dom have an especially important stake in securing free speech.
Throughout history, free speech consistently has been the greatest
ally of those seeking equal rights for groups that have been subject
to discrimination. For example, the Civil Rights Movement during
the 1950s and 1960s depended on the vigorous enforcement of free
speech rights by the U.S. Supreme Court under the leadership of
Chief Justice Earl Warren.' This essential interrelationship was
forcefully described in a 1965 book by University of Chicago law
professor Harry Kalven, entitled The Negro and the First Amend-
ment.

65

Only strong principles of free speech and association could-
and did-protect the drive for desegregation. These principles al-
lowed protestors to carry their messages to audiences that found
such messages highly offensive and threatening to their most deep-
ly cherished views of themselves and their way of life. Martin
Luther King, Jr. wrote his historic letter from a Birmingham jail,'
but the Warren Court later struck down the Birmingham parade
ordinance that King and other demonstrators had violated, holding
that it had breached their First Amendment rights.67

63. Id. at 34.
64. See Nadine Strossen, Freedom of Speech in the Warren Court, in THE WARREN

COURT: A RETROSPECIVE (Bernard Schwartz ed., forthcoming 1996).
65. HARRY KALVEN, THE NEGRO AND THE FIRST AMENDMENT (1965).
66. MARTIN LUTHER KING, JR., Letter from Birmingham Jail, in WHY WE CAN'T

WArT 77 (1964).
67. Shuttlesworth v. Birmingham, 394 U.S. 147, 150-51 (1969).

[Vol. 46:449
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The more disruptive, militant forms of civil 
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The foregoing history does not prove conclusively that free
speech is an essential precondition for equality, as some respected
political philosophers argue.7 But it does belie the central conten-
tion of those who claim an incompatibility between free speech
and equality: that equality is an essential precondition for free
speech.72 This history also shows the positive, symbiotic interrela-
tionship between free speech and equality. As stated by Benjamin
Hooks, former Executive Director of the 

The 

oulquality. free uoes central eq0 11 33 560.1 Tm (Hooks, )Tj
10.9 0 0 11 633 572.7 Tm af This 2 2 2 Hooks, comTm ,es ren'tated comTm 0 11 33 598.6 Tm (and )Tj
10.5 0 0 11 56 507.7 Tm (s(shows )Tj
0.7 0 0 111 207.7 Tm (hahe )Tj
10.8 0 0 1175 507.7 Tm (s(wayhe )Tj
10.8 0 0 11 .2 507.0.6 Tm epTmdby )Tj
10.8 0 0 11 157 507.0.6 Tmfor )Tj
10.7 0 0 11 194 07.0.6 Tmat 
speech and prly0 11 33 572.9 Tm (tionship )Tj
10.7 0 0 14811.8 Tm struckeech tionship rans (caoes )Tj
10.7 0 0 11650443.1 Tm (advoc (bsr )Tj9.9
10.7 0 0 60443.1 Tm (of0 11 33 572.9 Tm (tionship )10.5 0 0 11  1430.1 308 w(ren'tated )Tj
10.6 0 0781430.3.7 Tmrightsated )Tjj
10.9 0 081430.3.7 Tmhavrt )Tj
3 j
10.9 0 341430.3.7 Tmfaecutive who tionship Benjamin.9 Tm (.2 t )Tj
11.1 0 0 11264 41 16Tf 
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B. Censorship Has Especially Victimized Members of Politically
Powerless Groups, Including Racial Minorities and Women

Just as free speech has always been the strongest weapon to
advance equal rights causes, censorship has always been the stron-
gest weapon to thwart them. Ironically, the explanation for this
pattern lies in the very analysis of those who want to curb hate
speech and pornography. They contend that racial minorities and
women are relatively disempowered and marginalized.76

I agree with that analysis of the problem and am deeply com-
mitted to working toward solving it. However, I strongly disagree
that censorship is a solution. To the contrary, precisely because
women and minorities are relatively powerless, it makes no sense
to hand the power structure yet another tool that it can use to
further suppress them, in both senses of the word.'

Consistent with the analysis of the censorship advocates them-
selves, the government will inevitably wield this tool, along with
others, to the particular disadvantage of already disempowered
groups.78 This conclusion is confirmed by the enforcement record
of all censorship measures, around the world, and throughout histo-
ry. The pattern of disempowered groups being disproportionately
targeted under censorship measures extends even to measures that
are allegedly designed for their benefit. This is clearly illustrated
by the enforcement record in the many countries that have out-
lawed hate speech, and the one country that has outlawed porno-
graphy as defined by some contemporary feminists.79

76. See, e.g., Andrea Dworkin, Against the Male Flood: Censorship, Pornography, and
Equality, 1985 HARV. WOMEN'S LJ. 1, 20-21 ("Women have had to prove human status,
before having any claim to equality. But equality has been impossible to achieve, perhaps
because, really, women have not been able to prove human status.").

77. See Mark Tushnet, Frontiers of Legal Thought I: Introduction, 1990 DUKE UJ.
193, 198. Commenting on Professor Charles Lawrence's article supporting hate speech
regulations and Professor Nadine Strossen's article opposing such regulations, Professor
Tushnet suggests,

Lawrence's essay . . . places much of what Strossen says under rather severe
stress-with one, for me, decisive exception. Strossen emphasizes, in a way that
Lawrence does not, that regulations of racist speech on campus are to be ad-
ministered by the very authorities who, if such regulations are adopted, will
have to be dragged into the regulations kicking and screaming. She is in my
view rightly skeptical about the proposition that these people would administer
the regulations in a way 
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First, consider the historical enforcement record of anti-hate-
speech laws. The first individuals prosecuted under the British Race
Relations Act of 1965,8o which criminalized the intentional incite-
ment of racial hatred, were black power leaders.8' Rather than
curbing speech offensive to minorities, this British law instead has
been used regularly to curb the speech of blacks, trade unionists,
and 
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law against a challenge under the free speech provision in
Canada's Constitution."8 Under this law, in 1993, Canadian cus-
toms officials detained at the U.S.-Canadian border a shipment of
fifteen hundred copies of a book called Black Looks: Race and
Representations, by the black feminist professor bell hooks.89

These books had been en route to several Canadian universities.'
Indeed, because Canada's anti-hate-speech law had previously been
used to suppress important expression-including that on behalf of
minority group rights-three Canadian Supreme Court Justices
dissented from the Court's 1990 decision upholding such laws,
leading to a closely split 4-3 ruling." As the dissent explained,

Although the [law] is of relatively recent origin, it has
[already] provoked many questionable actions on the part
of the authorities .... [Tihe record amply demonstrates
that intemperate statements about identifiable groups, partic-
ularly if they represent an unpopular viewpoint, may attract
state involvement or calls for police action. Novels such as
Leon Uris' pro-Zionist novel, The Haj, face calls for ban-
ning .... Other works, such as Salman Rushdie's Satanic
Verses, are stopped at the border .... Films may be tem-
porarily kept out, as happened to a film entitled "Nelson
Mandela," ordered as an educational film by Ryerson
Polytechnical Institute .... Arrests are even made for
distributing pamphlets containing the words "Yankee Go
Home."'

The foregoing examples simply illustrate a longstanding, ongo-
ing global pattern. That was made clear in a book published in
1992 by Article XIX, the London-based International Centre
Against Censorship, which takes its name from the free speech
guarantee in the Universal Declaration of Human Rights, Article
19.

93

88. Regina v. Keegstra, 61 C.C.C.3d 1, 72 (Can. 1990).
89. Leanne Katz, Censors' Helpers, N.Y. TIMES, Dec. 4, 1993, §1, at 21. This author,

bell hooks, writes her name without initial capital letters.
90. I.
91. Keegstra, 61 C.C.C.3d at 73.
92. Id. at 120 (McLachlin, J., dissenting).
93. See STRIKING A BALANCE: HATE SPEECH, FREEDOM OF EXPRESSION AND NON-

DISCRIMINATION (Sandra Coliver ed., 1992). This valuable book was based on an interna-
tional conference in 1991, in which I had the privilege of participating. It brought togeth-
er legal experts from fourteen different countries to compare notes about their respective

19961
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Two conclusions clearly emerged from this book's comparative
analysis. First, the enforcement of anti-hate speech laws does not
correlate at all with successful national experiences in countering
discrimination or promoting equality and tolerance among different
racial, ethnic, and religious groups. Second, the enforcement of
such laws often undermines the goals of promoting intergroup
harmony and societal equality, for several reasons, including their
disproportionate enforcement against minority group speakers.94

The general international pattern of disproportionate enforce-
ment of legal measures curbing hate speech against minority group
members also holds true on university and college campuses, where
such measures have recently been most vigorously advocated in the
United States. In 1974, in a move aimed at the neo-Nazi National
Front, the British National Union of Students (NUS) resolved that
"representatives of 'openly racist and fascist organizations' were to
be prevented from speaking on college campuses 'by whatever
means necessary (including disruption of the meeting)."' 95 A ma-
jor motivation for the rule was to stem an increase in campus anti-
Semitism.9 severttern 4 427.4 Tm (increase )Tj
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speech code about which we have the most enforcement data is
one that was in effect at the University of Michigan from April
1988 until Oc.h
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board, saying they intended it as a practical joke."° The Asian-
American student's allegedly hateful remark was to ask why black
people feel discriminated against; he said he raised this question
because the black students in his dormitory tended to socialize
together, making him feel isolated. 7

The available information indicates that other campus hate
speech codes are subject to the same enforcement patterns. For
example, the ACLU successfully represented the student who chal-
lenged the University of Connecticut's hate speech code.0 8 This
student, who had been penalized for an allegedly homophobic
remark, was Asian-American. She claimed that other students had
engaged in similar expression but that she had been singled out for
punishment because of her ethnic background."°

C. Censorship of Sexual Expression Has Particularly Harmed
Women and Women's Rights Advocates

What lesson do we learn from the anti-hate-speech enforcement
record that I have outlined? It is this: If you belong to a group
that has traditionally suffered discrimination, including women,
restrictions on hate speech are especially likely to be wielded
against your speech. In fact, all forms of censorship have consis-
tently been used to suppress speech by, about, and for women. Of
particular importance for the current pornography debate, laws
permitting the suppression of sexually-oriented information have
often been used to suppress information essential for women's
rights, including reproductive freedom.

In the United States, anti-obscenity laws consistently have been
used to suppress information about contraception and abortion. The
first federal anti-obscenity statute in this country, the 
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D. Restricting Sexual Expression Undermines Human Rights
More Broadly

I will now turn to one final example of the adverse impacts on
equality goals that follow from censoring any hate speech, includ-
ing pornography. Recall that the pro-censorship feminists' concep-
tion of suppressible pornography is sexually explicit sexist expres-
sion. To highlight the dangers of this concept, I would like to
underscore the 



CASE WESTERN RESERVE LAW 



HATE SPEECH AND PORNOGRAPHY



CASE WESTERN RESERVE LAW REVIEW

es before subjecting the defendants to a pointless and chilling
criminal trial.'39 The judge rejected this argument."'

The historical and ongoing enforcement record of laws against
sexual speech make clear that what is at stake is more than free-
dom of sexual expression, important as that is. Evenforcement 
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For the reasons Professor Karst articulates, free sexual expres-
sion is intimately connected with equality-hardly at odds with it,
as argued by the anti-pornography feminists. Indeed, free sexual
expression is an integral aspect of all human freedom, even beyond
freedom from discrimination. This vital interconnection was elo-
quently stated by Dr. Gary Mongiovi, who teaches at St. John's
University in New York:

Sexual expression is perhaps the most fundamental
manifestation of human individuality. Erotic material is
subversive in the sense that it celebrates, and appeals to,
the most uniquely personal aspects of an individual's emo-
tional life. Thus, to allow freedom of expression and free-
dom of thought in this realm is to ... promote diversity
and nonconformist behavior in general ....

It is no coincidence that one of the first consequences
of democratization and political liberalization in the former
Soviet Union, Eastern Europe and China was a 0.8 0 0 11 21 11 287 420.6 Tm (a )Tjois in 
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With twenty-twenty hindsight, we now see how exaggerated
our earlier fears were that Communist authoritarianism would de-
feat individual liberty. Iberty. ii. 
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