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lambs by name.'
Arizona, by the way, seems to have preserved a fair and free soci-
ety without adopting the rule that criminal statutes are to be
strictly construed.2 That state is, as far as I am aware, the only
American jurisdiction that does not purport to apply it - though
I have considerable doubt whether the others do much more than
purport to do so.

Do not mistake me. I am not proposing abandonment of the
so-called "rule of lenity," or any of the other rules of "strict con-
struction" that courts have announced. Once they have been long
indulged, they acquire a sort of prescriptive validity, since the leg-
islature presumably has them in mind when it chooses its lan-
guage - as would be the case, for example, if the Supreme Court
were to announce and regularly act upon the proposition that "is"
shall be interpreted to mean "is not." As an original matter, how-
ever, I see little to be said for such a priori announcements of
"strict" or "liberal" construction.

But I have selected for special mention the rule that "reme-
dial statutes are to be liberally construed" because of a defect that
goes well beyond the questionability of all such pre-announced
distortions. What makes this rule unique is that there is not the
slightest agreement on what its subject - the phrase "remedial
statutes" - consists of. Webster's Dictionary defines "remedial"
as "intended for a remedy or for the removal or abatement. . of
an evil." 3 On this assumption, of course, all statutes would be re-
medial, since one can hardly conceive of a law that is not meant to
solve some problem. Presumably this normal meaning must be re-
jected, if only because if all statutes were liberally construed none
would be - the norm having been gobbled up by the exception.

But perhaps the phrase "remedial statutes" is a term of art,
so that we must consult distinctively legal sources rather than gen-
eral dictionaries. And since it is an old legal phrase, I suppose we
should begin by consulting the oldest legal sources dealing with
the point. The oldest I am aware of (though there may be older) is
Blackstone, who wrote his famous Commentaries between 1765
and 1769. Blackstone does not include among his rules for the
construction of statutes the rule that remedial statutes are to be
liberally construed. He does say, however, that "[sitatutes 
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frauds are to be 
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long and unreasonable leases, to the impoverishment of their
successors: the remedy applied by the statute was by making
void all leases by ecclesiastical bodies for longer terms than
three lives or twenty-one years. Now in the construction of this
statute it is held, that leases, though for a longer time, if made
by a bishop, are not void during the bishop's continuance in his
see; or, if made by a dean and chapter, they are not void during
the continuance of the dean: for the act was made for the benefit
and protection of the successor. The mischief is therefore suffi-
ciently suppressed by vacating them after the determination of
the interest of the grantors; but the leases, during their continu-
ance, being not within the mischief, are not within the remedy.'

Thus, Blackstone viewed as "remedial" a statute that voided
all leases by ecclesiastical bodies for longer terms than three lives
or twenty-one years. One can hardly call this a statute against
frauds, or even a statute that furthers "natural right and justice."
One would suppose, from reading Blackstone, that all statutes
which change the common law are remedial statutes, except of
course penal statutes - which cannot be remedial because he says
they are to be strictly construed. If this interpretation is applied to
the rule, we have a regime in which all statutes (with the possible
exception of such incidentals as private bills and revenue-raising
measures) are to be either liberally construed because they are
remedial, or strictly construed because they are penal, leaving
nothing to be construed straight down the middle, according to its
terms - a sort of polarization of statutory construction, both ex-
tremes eliminating the moderate center.

If you think the confusion regarding the meaning of "reme-
dial statutes" has abated in the two-plus centuries since Black-
stone, all you need do is consult the current edition of Black's Law
Dictionary. This gives the following definition, which does indeed
seem to divide the universe of laws into "remedial" and "penal":

The underlying test to be applied in determining whether a
statute is penal or remedial is whether it primarily seeks to im-
pose an arbitrary, deterring punishment upon any who might
commit a wrong . . or whether the purpose is to measure and
define the damages which may accrue to an individual or class
of individuals, as just and reasonable compensation for a 
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Yet the same item also gives the following quite inconsistent defi-
nitions, purporting to be the formulations adopted by various state
courts: "[S]tatutes which pertain to or affect a remedy, as distin-
guished from those which affect or modify a substantive right or
duty"; and "That which is designed to correct an existing law,
redress an existing grievance, or introduce regulations conducive
to the public good."10

And I could go on. The fact is that there does not exist, and
does not seem to have existed since at least the eighteenth cen-
tury, even a rough consensus as to what the term "remedial stat-
ute" might mean - except that it clearly does not mean a penal
statute, and clearly does mean (I suppose) a statute that provides
a new remedy for violation of a preexisting private right.

Of what value, one might reasonably ask, is a rule that is
both of indeterminate coverage (since no one knows what a "re-
medial statute" is) and of indeterminate effect (since no one
knows how liberal is a liberal construction). Surely the rule must
have some virtue, or it would not have grown so venerable and
remained so popular. The answer, of course, is that its virtue is
precisely its vice. It is so wonderfully indeterminate, as to both
when it applies and what it achieves, that it can be used, or not
used, or half-used, almost ad libitum, depending mostly upon
whether its use, or nonuse, or half-use, will assist in reaching the
result the court wishes to achieve.

II. "A 
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A foolish consistency is the hobgoblin of little minds,
adored by little statesmen and philosophers and divines. With
consistency a great soul has simply nothing to do. He may as
well concern himself with his shadow on the wall. Out upon your
guarded lips! Sew them up with packthread, do. Else if you
would be a man speak what you think to-day in words as hard
as cannon balls, and tomorrow speak what to-morrow thinks in
hard words again, though it contradict everything you said to-
day. Ah, then, exclaim the aged ladies, you shall be sure to be
misunderstood! Misunderstood! It is a right fool's word. Is it so
bad then to5 497.6 Tm (aged )T
6 0 0 50 0 09385.5 Tmou 
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this. Since he undoubtedly considered himself a great soul rather
than a little statesman, etc., there is no reason to believe that what
he thought yesterday has anything to do with what he might think
today.

Now all of this would not have been worth commenting upon
if Emerson had not been inflicted upon the law.. I think it gener-
ally sound policy to leave poets alone if they leave you alone. But
the fact is that Emerson's aphorism - which, as I have observed,
is even inaccurate in its more general application - has been reg-
ularly and repeatedly applied to the law, where its message is de-
structive beyond measure. Consistency is the very foundation of
the rule of law. If you go through our Bill of Rights, I daresay it
does not contain a single provision that various cultures, in various
ages, have not in principle rejected: freedom of speech, freedom of
press, freedom of religion, even the prohibition of cruel and un-
usual punishment. But you will search long and hard to find any-
one, in any age, who would reject the fundamental principle un-
derlying the equal protection clause: that persons similarly
situated should be similarly treated - that is to say, the principle
that the law must be consistent. Some societies, of course - even
our own, alas, before the Civil War - have not been willing to
regard all human beings as "persons," or to consider them all
"similarly situated" insofar as their inherent human dignity is
concerned, and it was the elimination of those blind and erroneous
classifications (rather than expression of the universally accepted
principle of consistency) that was the purpose of the equal protec-
tion clause. But even where those blind and erroneous classifica-
tions existed, no one would have argued, for example, that two
freedmen, or two brahmans, or two serfs, or two noblemen should
be treated differently. Indeed, it is the very primeval passion for
consistency in the law that prompts the construction of such clas-
sifications, for without them the underlying inconsistency in the
treatment of human beings becomes unacceptably obvious.

Besides its centrality to the rule of law in general, consistency
has a special role to play in judge-made law - both judge-pro-
nounced common law and judge-pronounced determinations of the
application of statutory and constitutional provisions. Legislatures
are subject to democratic checks upon their lawmaking. Judges
less so, and federal judges not at all. The only checks on the arbi-
trariness of federal judges are the insistence upon consistency and
the application of the teachings of the mother of consistency,
logic. Courts in a precedent-based system such as ours do not re-

[Vol. 40:581
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solve each case in isolation from the cases that went before, decid-
ing what seems "fair" or in accord with statutory or constitutional
text on the basis of stated reasons that are plausible but quite
incompatible with equally plausible reasons set forth in an earlier
case. Rather, courts apply to each case a system of abstract and
entirely fictional categories developed in earlier cases, which are
designed, if logically applied, to produce "fair" or textually faith-
ful results.

Thus, for example, when certain events occur a creditor ac-
quires a fictional animal called a "lien," the result of which is to
give him a preferred position with respect to some but not all
other creditors; a number of sub-rules 
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basis for a new scheme that is to be consistently followed.
In short, if Emerson is right he must include in his rogues'

gallery of those who value consistency not only little statesmen
and philosophers and divines, but also good judges.

III. "THE FAMILIAR PARADE OF HORRIBLES"

This canard 
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they can be avoided without repudiating the legal principle
adopted in the case at hand. I would have thought it a better re-
sponse to Marshall's dictum that the power to tax the activities of
the federal government cannot constitute the power to destroy the
federal government so long as the tax is generally applicable and
nondiscriminatory - because it is implausible that the state
would destroy its own citizens as well. Instead, however, Holmes
simply said "not . . . while this Court sits," and excused Mar-
shall's ignorance with the observation that "[i]n those days it was
not recognized as it is today that most of the distinctions of the
law are distinctions of degree." 15 (Here Holmes flatters himself
and his legal realist disciples. Perhaps it was not as generally rec-
ognized, but I am sure Marshall was quite aware of it.) "The
question of interference with Government," Holmes concluded, "is
one of reasonableness and degree and it seems to me that the in-
terference in this case is too remote.1 1

6

Of course if one is to adopt as the controlling legal principle
"reasonableness and degree," one need fear 
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yarmulkes in uniform. Justice Brennan wrote:
The Government dangles before the Court a classic parade

of horribles, the specter of a brightly-colored, "rag-tag band of
soldiers." Although turbans, saffron robes, and dreadlocks are
not before us in this case and must each be evaluated against
the reasons a service branch offers for prohibiting personnel
from wearing them while in uniform, a reviewing court could
legitimately give deference to dress and grooming rules that
have a reasoned basis in, for example, functional utility, health
and safety considerations, and the goal of a polished, profes-
sional appearance. It is the lack of any reasoned basis for
prohibiting yarmulkes that is so striking here.'

That is the "parade of horribles" argument employed comme il
faut - with an explanation of why the parade will not occur.

But do not scoff at the "parade of horribles" in principle, as
though the marchers in fact never materialize. To disabuse your-
self of that notion, it is 
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revisit the field.
In short, the riposte that should usually be made to the argu-

ment that "it is the essence of the judicial function to draw lines"
is: "Quite so; and you have not-done it."

V. "[W]E MUST NEVER FORGET, THAT IT IS A CONSTITUTION

WE ARE EXPOUNDING."

I will conclude with a few observations concerning the misuse
of this old chestnut, the famous statement of Chief Justice Mar-
shall's, written in M'Culloch v. Maryland.22 It is often trotted out,
nowadays, to make the point that the Constitution does not have a
fixed meaning - that it must be given different content, from
generation to generation, retaining the "flexibility" needed to keep
up with the times. There are many instances of this use. I will give
you as an example one that is perhaps not the best, but that does
conform to the principle de viventibus nil nisi bonum: Justice For-
tas's dissent in Fortson v. Morris.23

That case involved an equal protection clause challenge to the
provision of the Georgia constitution which provided that, if no
candidate for governor should receive a majority of the votes cast,
the General Assembly would choose between the two candidates
having the most votes. The Court upheld the provision, in an opin-
ion by Justice Black which ended: "Article V of Georgia's Consti-
tution provides a method for selecting the Governor which is as
old as the Nation itself. Georgia does not violate the Equal Pro-
tection Clause by following this article as it was written. 24 For-
tas's dissent summons up Marshall's dictum in support of the pro-
position that, because "[m]uch water has gone under the bridge
since the late 1700's and the early 1800's,''26 it is appropriate for
"[n]otions of what constitutes equal treatment for purposes of the
Equal Protection Clause [to] change."26

Now it is not my object here to discuss the substantive accu-
racy of such reasoning. It does seem to me that a constitution
whose meaning changes as our notions of what it ought to mean
change is not worth a whole lot. To keep government up-to-date

22. 17 U.S. (4 Wheat.) 316, 407 (1819).
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with modern notions of what good government ought to be, we do
not need a constitution but only a ballot-box and a legislature. But
never mind that dispute. What I am addressing here is not
whether the "evolutionary" theory of the Constitution is correct,
but whether it is shown by the above quote to be endorsed by as
orthodox an authority as John Marshall himself. The answer is
not only "Not at all," but "To the contrary."

Marshall's words, you will recall, were written in the course
of considering whether Congress had the constitutional power to
incorporate a Bank of the United States. Establishing a bank or
creating a corporation were not among the powers expressly con-
ferred; but Marshall's point, in the passage at issue here, was that
it is the nature of a constitution not to set forth everything in ex-
press and minute detail. The nature of the document at issue, he
said, "requires, that only its great outlines should be marked, its
important objects designated, and the minor ingredients which
compose those objects be deduced from the nature of the objects
themselves. 12 7 A constitution that went beyond that, "to contain
an accurate detail of all the subdivisions of which its great powers
will admit, and of all the means by which they may be carried
into execution, would partake of the prolixity of a legal code, and
could scarcely be embraced by the human mind."2 In assessing
the significance of the fact that the power to incorporate a bank is
not specifically mentioned, then, "we must never forget, that it is
a constitution we are expounding."2 9

None of this, of course, has anything to do with whether the
meaning of a constitution changes from age to age. That Marshall
did not believe the latter is conclusively shown when he turns to
his next argument, the provision of the Constitution that gives
Congress power "[to make all Laws which shall be necessary and
proper for carrying into Execution" the specifically conferred leg-
islative powers.30 He acknowledges that the word "necessary" can
be used to mean "indispensabl[e] ."31 In this context, however, he
says that it must reasonably be given another of its common
meanings: "convenient, or useful," 2 or "appropriate.13 3 He ex-

27. M'Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819).
28. Id.
29. Id.
30. U.S. CoNsT. art. I, § 8, cl. 18.
31. M'Culloch, 17 U.S. at 414.
32. Id. at 413.
33. Id. at 415.

1 989-90]
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The catharsis has done me good, and I return, reinvigorated, to
reading opinions and biting my tongue. Much of what I have said
has been in a humorous vein, but I hope I have not entirely 
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