
Case Western Reserve Law Review

Volume 46 | Issue 1

1995

Canary Lecture: Death: The Ultimate Run-On
Sentence
Alex Kozinski

Sean Gallagher

Follow this and additional works at: https://scholarlycommons.law.case.edu/caselrev

Part of the Law Commons

This Front Matter is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly
Commons. It has been accepted for inclusion in Case Western Reserve Law Review by an authorized administrator of Case Western Reserve University
School of Law Scholarly Commons.

Recommended Citation
Alex Kozinski and Sean Gallagher, ����������������������
��������������	����, 46 Case W. Res. L. Rev. 1 (1995)
Available at: https://scholarlycommons.law.case.edu/caselrev/vol46/iss1/3

http://law.case.edu/?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://law.case.edu/?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarlycommons.law.case.edu/caselrev?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarlycommons.law.case.edu/caselrev/vol46?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarlycommons.law.case.edu/caselrev/vol46/iss1?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarlycommons.law.case.edu/caselrev?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=scholarlycommons.law.case.edu%2Fcaselrev%2Fvol46%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages


CASE WESTERN RESERVE LAW REVIEW

VOLUME 46 FALL 1995 NUMBER 1

CANARY LECTURE

DEATH: THE ULTIMATE RUN-ON
SENTENCE'

Alex Kozinskit
Sean Gallaghertt

In his last term with the Supreme Court, Justice Blackmun
threw down the gauntlet on the death penalty, stating, in the great
tradition of Justices Brennan and Marshall, nc30s0.8 0 0 11147 4
10.6 0 0 11
1r9 
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when he dissented from the Court's decision to strike down all
death penalty statutes then in effect. Apparently, nothing happened
to change this view except two decades of death penalty cases.
Justice Blackmun concluded that the task the Supreme Court had
taken on in Furman-overseeing the administration of the death
penalty to ensure it is not "so wantonly and so freakishly im-
posed" 4 -was fruitless.5  So he did exactly what he accused the
Furman Court of doing: He "just decided that it [was] time to
strike down the death penalty."6

With Justice Blackmun's retirement, no sitting Supreme Court
Justice, insofar as we know,7 holds the view that the death penalty
violates the Constitution. We can take it for granted, then, that the
Supreme Court will not abolish the death penalty in the United
States within the foreseeable future.8 But that ought not to obscure
other questions fairly presented by Justice Blackmun's cry of exas-
peration: Is the death penalty morally justified? Does it serve a
legitimate societal purpose? Is it worth the resources we are devot-
ing to it?

Death cases9 consume more and more of courts' time and at-
tention these days,'0 and no other cases are quite so grave or

felt that '"the advisability of capital punishment is a policy matter ordinarily to be re-
solved by the legislature or through executive clemency and not by the judiciary."' Id. at
407 n.4 (Blackmun, J., dissenting) (quoting Maxwell v. Bishop, 398 F.2d 138, 154 (8th
Cir.), cert. granted, 393 U.S. 997 (1968), vacated, 398 U.S. 262 (1970)).

4. Furman, 408 U.S. at 310 (Stewart, J., concurring).
5. See Callins, 114 S. Ct. at 1129, 1134-35, 1137 (Blackmun, J., dissenting from the

Court's denial of certiorari).
6. Furman, 408 U.S. at 408 (Blackmun, J., dissenting).
7. Some recent murmuring from Justice Stevens suggests, however, that he may be

5us7shment 



DEATH

present quite the same mix of urgency, emotion, complexity, and
drama. Somewhat less obviously, the death penalty is also a fasci-
nating study of democracy in action. Our process for imposing and
carrying out the death penalty reflects an uneasy accommodation
between the will of the majority-and a fairly substantial majority
at that-who favor the death penalty, and the determined resistance
of a small but able minority."

The net effect is that we have little more than an illusion of a
death penalty in this country.' 2 To be sure, we have capital trials;

substantially in the past few years. See generally United States Court of Appeals for the
Ninth Circuit, Request for Extending Funding for the Ninth Circuit Death Penalty Law
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we have convictions and death sentences imposed; we have endless
and massively costly reviews by the state and federal courts; and
we do have a small number of people executed each year. 3 But
the number of executions compared to the number of people who
have been sentenced to death is minuscule, and the gap is widen-
ing every year. 4 Whatever purposes the death penalty is said to



ousted on a wholesale basis when they are perceived to be too
stridently opposed to the death penalty, 6 and Congress and the
state legislatures fall all over themselves adding new crimes car-
rying the death penalty. 7

I. THE WAY rr WORKS

Leaving for others the question of how we got here, let's see
if we can figure out where we are. Think of our judicial system as
a large snake. It feeds largely on field mice, an occasional squirrel,
maybe a game hen here and there. Then, one day, it sees a moose,
and ravenously swallows it. For a long time thereafter, it lies im-
mobilized, as the bulge slowly works its way toward the part of
the snake opposite its mouth. In this metaphor, our capital cases
are a herd of caribou. 8

titudes Toward Capital Punishment, in THE DEATH PENALTY IN AMERICA 68, 83 (Hugo
A. Bedau ed., 3d ed. 1982). But they might similarly overstate the support because they
do not permit those polled to express their preference for other options, nor do they con-

sider the possibility that people may exaggerate their views when asked whether they
favor capital punishment in the abstract. Id. When polls provide an alternative-for in-
stance, by asking "do you favor capital punishment or life in prison without possibility of
parole?"-support for capital punishment seems to wane. See, e.g., HELEN PREJEAN, DEAD
MAN WALKING: AN EYEWrNESS AccouNT OF THE DEATH PENALTY IN THE UNITED
STATES 116 (1993) (finding that while 70% of those surveyed in a 1986 Gallup poll

favored the death penalty, only 43% did so when asked to compare the death penalty to
the alternative of life in prison without possibility of parole); James A. Fox et al., Death
Penalty Opinion in the Post-Furman Years, 18 N.Y.U. REV. L. & Soc. CHANGE 499, 514
(1990-91) (citing Amnesty International polls). Even so, the statistics do firmly show that
the percentage of people who are opposed to the death penalty on moral grounds under
any and all circumstances is small, undermining Justice Marshall's claim in Furman that
the death penalty is "morally unacceptable to the people of the United States." Furman v.
Georgia, 408 U.S. 238, 360 (1972).

16. In a November 1986 retention election, California voters removed Chief Justice
Rose Bird, who was blamed for the fact that the California Supreme Court had affirmed
only five death sentences in the preceding seven years. Gerald F. Uelmen, Review of
Death Penalty Judgments by the Supreme Courts of California: A Tale of Two Courts, 23
LOY. L.A. L. REV. 237, 237-38 (1989). The voters also ousted Associate Justices Joseph
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willing and able to take them' 3 Between 1988 and 1994, roughly
one-quarter of all the opinions issued by the California Supreme
Court involved capital cases. 24 In the 1993-1994 term, the Califor-
nia Supreme Court disposed of twenty death cases, but that was
just under ten percent of the total pending.'

In order to be eligible for federal habeas, our inmate must
first avail himself of state post-conviction remedies and collaterally
attack his conviction and sentence in state court. 26 Assuming his
guilt and penalty trials were impeccable, he loses. He then petitions
the United States Supreme Court for a writ of certiorari, which is
denied.

At some point, a death warrant is issued, which is often the
signal for starting federal habeas proceedings. A federal stay of
execution is entered while this first petition is considered, and
although the district court can make a decision in as little as three
months,' it can take more than two years if the court decides to
hold extensive evidentiary hearings,.s which is not at all unusual.
The inmate then appeals the district court's decision, which keeps
the stay of execution in place. In a death case involving a first
habeas petition, it is fairly typical to consume a year on the appeal,
although two years or more certainly is not unheard of.29 While
our inmate loses this appeal, he inevitably petitions for rehearing
and suggests rehearing en banc. At least in the Ninth Circuit, this
guarantees a vote on whether to go en banc, which adds a few
more weeks to the procedure. Our inmate then petitions the United

23. Carrizosa, supra note 18, at 1. Texas appe46 336.8 2r0i211 120 401.4 Tm (it )83.Tm (ap83.5 lt )Tj120 401.4e350 8 0 0 11 3.8 0 0 1j120 401.99ppe46 336.8 0.7 0 0 1j120 401Tm (pe46 336.80.7 0 0 1120 401.4 33e350 )Tj
7.l1. 0 0 117329 3494 35 (CarrquarterT
3 Tr /F5 1 Tf 
10.7 0 0 1707 283.6 m (273ted)Tjlawyers. /F7 1 Tf 
8.7 0 0 8 102 283.6 77(273ted)TjSer /F5 1 Tf 
10.7 0 0 1120 401.4 m (273ted)TjTer.4 0 0 1762 283.6 Tm (273ted)TjB.6.4 Tm)Tj120 40Tm (273ted)TjPristinr /F7 1 Tf 
88.7 0 0 1123120 40Tm (273ted)TjNew /F7 1 Tf 
8.7 0 0 8 17 273tTj
8.B.6 0 0 1102 283.6 Tm (273tTj
8.Avoi.5 0 0 1107 283.6 Tm (273tTj
8.D10.7 0 0 18329 3494 259(273tTj
8.P
10.6 0 0 18329 3494 28 (273tTj
8.C
11.1 0 0 1 Tf 
10.7 0 0 1120 401.4 314(273tTj
8.N.Y.0 0 8 146 401.4 334(273tTj
8.TIMEST
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States Supreme Court for a writ of certiorari, and for the second
time his petition is denied.

In this streamlined version of events, we now stand poised for
execution-maybe. The case has been reviewed at four levels of
the state and federal courts and the United States Supreme Court
has twice passed up the opportunity to jump in. The federal stay of
execution is then lifted,3" and the case goes back to the state court
where the government will obtain a death warrant setting a new
execution date.

With an execution date in place, the petitioner's lawyers go
into high gear to raise some issue that will forestall the execution.
They might seek collateral relief (and a stay of execution) in state
court.3 But, more likely, they will file a successive federal habeas
petition. In the Ninth Circuit, the district court can enter a stay
while the new issues raised by this petition are considered; if it
refuses a stay, the appellate panel assigned to the case can enter
one;32 and if execution is imminent, any single judge of the cir-

30. Under FED. R. App. PROC. 



cuit can enter a temporary stay.33 Any federal stay entered can re-
main in effect until long after the putative execution date."

Often this successive federal petition will raise unexhausted
claims, which may get shipped off to state court, with the federal
stay intact.35 Otherwise, in this hypothetical, squeaky-clean case,
the district court reaches a decision against the defendant. In the
Ninth Circuit, a panel of three court of appeals judges is standing
by and has been receiving the briefs at the same time as the dis-
trict court. 6 When an execution is pending, the Supreme Court
also gets papers in the case as they are filed in the lower federal
courts. Unique to the Ninth Circuit, there is also an eleven-judge
en banc panel standing by.37 If the three-judge panel refuses to
issue a stay of execution or a certification of probable cause, any
active judge of the circuit can force an expedited en banc vote by
simply requesting it.3" There are close to thirty active judges in

decided the appeal of the first petition is automatically assigned to the case. 9TH CIR. R.
at 22-1(a).

33. 9TH CIR. R. 22-5(d)(5). The panel assigned to the case can vacate this stay by a
majority vote. Id. However, en banc review of the panel's decision whether to grant a
certificate of probable cause or a stay of execution is available, see 9TH CIR. R. at 22-
5(e)(3), and it is frequently invoked. See, e.g., McKenzie v. Day, 57 F.3d 1461, 1463 n.l
(9th Cir.) (granting an en banc review after first habeas petition), affd, 57 F.3d 1493 (9th
Cir.) (en bane) (reviewing denial of stay of execution on habeas petition), cert. denied,
115 S. Ct. 1840 (1995).

34. For example, Robert Alton Harris was originally scheduled to be executed in Cali-
fornia in April of 1990, but a federal stay of execution pushed his execution date back to
April of 1992. Hearn, supra note 31, at A-3.

35. See, e.g., Fetterly v. Paskett, 997 F.2d 1295, 1296-97 (9th Cir. 1993) (remanding a
case to the district court so the defendant could litigate his newly unexhausted claims),
cert. denied, 115 S. Ct. 290 (1994).

36. 9M Cm. R. 22-3(b)(1).
37. Id. ("Upon the filing in the district court of a subsequent habeas corpus peti-

tion . . . the Clerk of the Court of Appeals shall select an en banc court of 

peti-e
7.8 0 0 8 342 25. T4m (peti- )Tj
10.6  0 8 81 254.1 4m (22-3 )Tj
7.8 0 0 8 222 24.3 4m (22-3ving )
7.8 0 0 8 126 383.8 4m (22-3a )th
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the Ninth Circuit and, without exception, one of them will seek en
banc reconsideration. The en banc panel meets to consider the case,
rules against the petitioner, and dissolves the stay of execution.39

Within hours, sometimes within minutes, the petitioner's lawyers
are before the Supreme Court with a stay petition. The Justices are
polled, often at home and occasionally woken from sleep,' and
they deny the stay. This usually signals the end of the process.

It should come as no surprise that death penalty cases take a
long time to work through the system. It takes several minutes just
to walk through the steps of a streamlined case, without even
discussing the many ways in which the process can be deliberately
prolonged. Nor does this hypothetical case delve into the legal is-
sues, which often pose some of the most difficult questions in the
law. Putting aside the relatively few cases in which a death row
inmate simply gives up,4 a case that comes to its conclusion
within seven years of the crime is relatively rare. Ten years is
about the average,42  and cases like that of Duncan Peder

the members of the en banc court.

Id.
39. When confronted with an imminent execution date, Ninth Circuit en banc panels

seldom hold oral arguments or even physically meet. The case is usually heard by confer-
ence call or by memorandum transmitted by e-mail.

40. In the case of Robert Alton Harris, the state was forced three times to request that
the Supreme Court lift last-minute stays of execution entered by the Ninth Circuit. These
requests arrived at the Supreme Court at 2:20 a.m., 3:00 a.m., and 7:05 a.m.. Charles
Fried, Impudence, 1992 S. CT. REV. 155, 166 (1992).

41. Five of the first eight people to be executed after the death penalty was reinstated
in 1976 were "volunteers." Richard C. Dieter, Note, Ethical Choices for Attorneys Whose
Clients Elect Execution, 3 GEo. J. LEGAL Erncs 799, 802 (1990). All five inmates exe-
cuted in Nevada since Furman have been volunteers. Death Row, U.S.A., supra note 13,
at 739. Still, as of 1990, only "[o]ver ten percent of the executions carried out since . . .
1976 have been of those who elected to die." Dieter, supra, at 800.

Obviously, those who decline any efforts to oppose their executions move through
the system much more quickly than those who vigorously oppose it. In the case of Gary
Gilmore, for instance, the first man to be executed after Furman, only six months passed
between his crime and his punishment. Welsh S. White, Essay, Defendants Who Elect
Execution, 48 U. Prrr. L. REv. 853, 853-54 (1987). Despite a condemned prisoner's deci-
sion not to appeal, however, family and fellow death row inmates commonly carry on the
battle. See, e.g., Demosthenes v. Baal, 495 U.S. 731, 732-37 (1990) (per curiam) (review-
ing a habeas corpus request from a "next friend" despite defendant's decision not to fight
the death sentence); Gilmore v. Utah, 429 U.S. 1012, 1012-13 (1976) (terminating a stay
of execution which had been granted at the mother's request after deciding that the pris-

after aftevj
7.7 0 0 8 220 375.3ris (afteDodd
ET
BT
3 Tr /F5 1 Tf 
8.1 7 0 8 37 165.24Tm (thro8387.8 0 0 8 255o.83.24Tm (throP.2j
7.5 0 0 8 162 65.14Tm (thro86j
7.8 0 0 8 138 85.14Tm (thro96-97
7.7 0 0 8 180 185.54Tm (throeWash.
7.5 0 0 8 162 165.24Tmmea5ct).)Tj
7.8 0 0 8 137 259.24Tmmea5ctht)nd)Tj
7.8 0 0 8 328 568.24Tmmea5ct )Tj
7.7 0 0 8 320 1 T.24Tmmea5ct )j
7.8 0 0 8 248 218.24Tmmea5ctndant's )
7.5 0 0 8 162 25T.24Tmmea5ctthro42j
3 Tr /F7 1 Tf 
7.9 0 0 8 68 221 235m (throSej
3 Tr /F6 1 Tf 
6.8 0 0 8 77 195.235m (throCAPITTj
9.8  /F6 1 Tf 
6.5 0 0 8 156 110.235m (throPuNISHMENT
3 Tr /F5 1 Tf 
7.9 0 0 8 156 189.235mmea5ct).3j
3 Tr /F7 1 Tf 
8.7 0 0 8 225 225.235mmea5cta )Tj
3 Tr /F5 1 Tf 
7.6 0 0 8 207 225.235mmea5ct )Tj
6.6 0 0 8 207 135.235mmea5ct�j
7.8 0 0 8 138 621.235mmea5ctTj
7.7 5 0 8 250 285.235mmea5ct85.
7.6 0 0 8 240 285.6 Tm (to )Tblj
6.6 0 0 8 284 170.235mmea5ct82
10.70 0 8 276 195.1 Tm ((1987ed)T)Tj
8. 0 0 8 303 125.235mmea5ct 



McKenzie,43 whose case took over two decades to shuttle its way
repeatedly between the state and federal courts, are not all that
atypical."

II. WHAT IT COSTS

It's fair to ask ourselves what all this costs us. After all, the
death penalty is a public good we all pay for-like roads and post
offices-so we should find out 
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tors, judges, and law clerks do not have to prepare vouchers to be
reimbursed for the time they spend on death cases, and often no
separate accounting is maintained for the expenses incurred.' And
then there are the subsequent hoops and hurdles as the capital case
winds its way through state and federal court: mandatory appeals,
all those state collateral proceedings, federal habeas petitions, and
repeated petitions for certiorari. These take time, and when you are
paying lawyers and other professionals, time most certainly is
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Keep in mind that a capital defendant is essentially preparing for
two trials-the guilt phase and the penalty phase-and counsel has
an obligation to search not only for viable defenses to the criminal
charges, but also for mitigating evidence that will be useful at
sentencing.5' Voir dire also takes considerably longer in a capital
case,52 because both the defense and the prosecution are allowed
to death-qualify the jury by inquiring into their personal beliefs
about the death penalty3" and each side gets more peremptory
challenges.5 4

The actual trial of a capital case is also longer and thus much
costlier than an ordinary trial.5 One major factor is the penalty
phase. Instead of holding a twenty minute hearing before a sen-
tencing judge, the state has the opportunity to put on an entire case
to prove that the defendant deserves the death penalty. The defen-
dant, in turn, has a chance to respond. In one celebrated capital
trial in California, the case of David Carpenter, "The Trailside
Murderer," the defendant took over two weeks to present his life
story as a mitigating circumstance.56

California reportedly spends $90,000,000 each year on the
death penalty.57 With 395 death row inmates, 8 that is over
$200,000 per inmate per year. Using that number as a benchmark,
that means California has already spent over $450,000,000 on the
death penalty this decade. And what can California show for its

51. See Siripongs v. Calderon, 35 F.3d 1308, 1312-16 (9th Cir. 1994) (addressing
defendant's claim that he was provided ineffective assistance of counsel because his law-
yer did not adequately investigate and prepare for the penalty phase of his capital trial).

52. Garey, supra note 45, at 1257 (estimating that jury selection in capital cases takes
5.3 times longer than in non-capital cases based on an informal study of 20 cases).

53. See, e.g., Lockhart v. McCree, 476 U.S. 162, 173 (1986) ("Mhe Constitution does
not prohibit the States from 'death qualifying' juries in capital cases.").

54. See, e.g., CAL. CIV. CODE § 231 (West Supp. 1995) (permitting 20 peremptory
challenges in capital cases and cases that may result in a sentence of life in prison, as
opposed to 10 peremptory challenges allowed in common criminal cases); 

criminal 
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efforts? It's had all of two executions59 since it passed its post-
Furman death statute in 1972.6°

None of this includes the cost to the federal government of
processing capital habeas cases, which itself can be enormous.' in
one habeas corpus petition recently brought in the Ninth Circuit,
the district court alone authorized payment of over $400,000 in
attorney's fees for the defense lawyers.6' Attorneys in non-capital
federal cases are entitled to a maximum of $750 in fees. 63 Adding
to that the cost of appeals and petitions for certiorari, our own
rough, but conservative, estimate is that death penalty cases each
cost an extra million dollars, net of correction costs.' With 5,000

59. Id. Both executions occurred within the past three years. Robert Alton Harris, who
was on death row for thirteen years, was executed in 1992. CAL. DEP'T OF CORRECTIONS,
CONDEMNED INMATE INFORMATION 1 (Mar. 1990). David Mason was on death row for
nine years before he was executed in 1993. CAL. DEP'T OF CORRECTIONS, CONDEMNED
INMATE INFORMATION 1 (July 1993).

60. CAL. CONST. art. I, § 27.
61. Under the Criminal Justice Act, 18 U.S.C. § 3006(A) (1988), and the Anti-Drug

Abuse Act of 1988, 21 U.S.C. § 848, compensation rates for court-appointed attorneys in
federal habeas corpus cases can vary from $40 to $150 per hour depending on the circuit
and district in which the petition is brought. THE SPANGENBERG GROUP, supra note 49, at
6, 8.

62. Memorandum from Theodore J. Lidz, Chief, Defender Services Division of the
Administrative Office of the United States Courts to L. Ralph Mecham, Attach. 1, o(Aug )Tj
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sands of pages,' and death penalty opinions comprise a striking
percentage of the yearly output of the California Supreme Court.67

Because direct death penalty appeals are mandatory, whereas
appeals in other areas are discretionary, the time and energy devot-
ed to death cases are often paid for by litigants whose cases cannot
be considered, and indirectly by all those who must conduct their
businesses or lives despite uncertainties and conflicts in the law
that the state supreme court has no time to resolve. s Then there's
the time spent by federal district and circuit judges and Supreme
Court Justices resolving federal habeas petitions in death cases.69

It's hard to give an accurate estimate of the judicial resources
devoted to such petitions,7" but ten times the average case is prob-
ably a conservative estimate.7'

66. The average 



This brings us to what may be the most significant cost of the
death penalty-lack of finality. Death cases raise many more is-
sues, and more complex issues, than other criminal cases, 2 and
they are attacked with more gusto and reviewed with more vigor in
the courts. This means there is a strong possibility that the convic-
tion or sentence will be reconsidered-seriously reconsidered-five,
ten, twenty years after the trial. While only a tiny percentage of
state and federal criminal cases are reversed on direct appeal,73 the
rate of reversal in death cases approaches 50%." In federal courts,
habeas petitions are granted in less than 7% of cases,75 but the
figure for death cases peaked in 1982 at 80% and averaged around
40% between 1978 and 1991.76 While this figure may have
dropped in recent years,'I the fact remains that serious, sustained
assaults on the validity of the 
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have to live with the possibility-and often the reality--of retrials,
evidentiary hearings, and last-minute stays of execution for decades
after the crime.79

But let's put aside all these costs for the time being and look
at the other side of the coin: What are we getting in exchange?
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Nationwide, there are close to 3000 inmates on death row, and
we are adding upwards of 250 more every year. 9 The largest
number of executions in any year since 1977 was 38 in 1993, and
7 of those were what we have called volunteers.' ° This means the
states would have to triple, and possibly quadruple, the number of
yearly executions just to maintain the backlog at its current size.
To eliminate the backlog, there would have to be 1 execution
every day for the next 26 years.9

Even if the machinery of death were to become this well-
greased, the courts could hardly keep pace.92 Our institutions of
justice simply are not geared to handle that many executions-or
anything close to it. Never mind the burden on the courts. Don't
even consider that we would have to neglect every other type of
civil and criminal case and devote all our time to death cases.
Forget that the United States Supreme Court would have to consid-
er daily applications for last minute stays of execution. The real
sticking point is the lack of lawyers.93 The death penalty may be
the one area of the law where there are too few lawyers willing
and able to handle the available caseload.94 Despite a sustained
and usually sincere effort over the course of many years, the state

tions in 1993 (38)).
88. Id. at 745.
89. In each of the past three years, the states have added over 280 new inmates to

death row, while only executing approximately 30. CAPITAL PuNiSHMENT 1993, supra note
14, at 12.

90. See Death Row, U.S.A., supra note 13, at 3, 7-8 (deriving this number by counting
all those defendants who gave up their appeals in 1993).

91. Mathematically, this can be arrived at by solving the following equation: 3000 +
250x = 365x, where x is the number of years. Since Sean majored in English and judges
are notoriously bad at math, we do not account for leap years.

92. "At the [California Supreme Clourt's present rate of deciding appeals in these
[capital] cases, it would take ten years just to process the existing capital cases, and . . .
juries are imposing the death penalty at a rate of about forty-eight per 
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and federal courts have been unable to find enough lawyers versed
in the arcane jurisprudence of death to handle the massive review
process needed to make any meaningful inroad on our death row
population."

M. THE 
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lized"--meaning European-country has maintained the death pen-
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er rather than later. Cases where a defendant is exonerated years
after his conviction because the one-armed man is found and made
to confess are seen only on television."' And, of course, all pun-
ishment, once it is meted out, is to that degree final. No one can
give back the twenty years someone has wrongfully spent behind
bars.

There is also the second strain of Schwarzschild's argument,
which is that capital punishment connotes a depraved disregard for
human life." But that's like saying we do not value liberty be-
cause we punish people by putting them behind bars. It is precisely
because we do value life and liberty that we consider their denial a
punishment. And it is precisely our commitment to the idea that an
individual is entitled to his own life that makes us so angry when
we learn that human life has been taken intentionally and with
malice aforethought, particularly in the depraved manner in which
it is accomplished by many of those who populate our death rows.

Take for example Jacob Dougan, who brutally murdered an
eighteen-year-old boy and then sent a tape to the boy's mother
bragging about the crime. Dougan told the victim's mother, "He
was stabbed in the back, in the chest, and the stomach, it was
beautiful. You should have seen it. I enjoyed every minute of it. I
loved watching blood gush from his eyes."'" Other examples
abound: Robert Alton Harris, who abducted two young boys from
a McDonald's, and after shooting them down in cold blood calmly

murderer was innocent and went all out to save him, was used and betrayed").
100. Opponents of capital punishment often cite the number of capital convictions that

have been overturned. See, e.g., Jeffers v. Lewis, 38 F.3d 411, 425 (9th Cir. 1994) (en
banc) (Noonan, J., 



finished off the burgers they had been eating and laughed about
how the bullets had dismembered them;' 3 Thomas Schiro, who
drugged, raped, beat, and ultimately strangled a woman, then muti-
lated and sexually assaulted her corpse;'O' Buddy McCollum, who
along with three other men raped an eleven-year-old girl and "then
killed [her] by stuffing her panties down her throat;"' 5 Thomas
Dean Stevens, who kidnapped a taxi driver in Georgia, sodomized
him, stole sixteen dollars from him, then drowned him by locking
him in the trunk of the taxi and rolling it into a water-filled
pit;t 6 Gerald Gallego, who enlisted his common law wife's aid in
kidnapping several young women for the avowed purpose of mak-
ing them his "sex slaves," and then, after playing out his twisted
fantasy, murdered them and dumped their bodies in the desert."°

And there are many more who lend substantial appeal to the retri-
bution theory of capital punishment, including such famous exam-
ples as John Wayne Gacy,"6 Juan Corona,"'  Theodore

103. John M. Glionna, Harris Murders Leave Mark on Mira Mesa, L.A. TIM'Es, Apr.
19, 1992, at BI.

104. Schiro v. Farley, 114 S. Ct. 783, 786-87 (1994).
105. Callins v. Collins, 114 S. Ct. 1127, 1128 (1994) (Scalia, J., concurring in the

denial of certiorari).
106. Burger v. Kemp, 483 U.S. 776, 778-79 (1987); see also Court Stays Execution of

Cab Driver Slayer, UPI, Dec. 17, 1990, available in LEXIS, News library, UPI file (de-
tailing these crimes).

107. See Cy Ryan, Untitled, UPI, Sept. -13, 1985, available in LEXIS, News Library,
Arcnws File.

108. Gacy tortured, drugged, sexually assaulted and dismembered 33 young men, then
buried them in the crawl space under his house. People v. Gacy, 468 N.E.2d 1171, 1176-
77, 1188-92 (Il. 1984), cert. denied, 470 U.S. 1037 (1985).
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Frank," '  Ted Bundy,"' Charles Manson, '
1
2  and Jeffrey

Dahmer."3

In the final analysis, the claims of those who argue that capi-
tal punishment is immoral rest in large part on their own personal
revulsion at having to participate-as members of society-in the
taking of human life."4 Insofar as this is a moral and not merely
an aesthetic claim, it stands on no stronger footing than the argu-
ment of those who believe it is wrong to allow someone like John
Dobbert or John Wayne Gacy-someone who has shown utter con-
tempt for human life-to enjoy life while his victims are long dead
and his victims' families continue to suffer his existence.

The latest twist on the moral argument is exemplified by
Justice Stevens' memorandum opinion in Lackey v. Texas"5 and
Judge Noonan's dissent in the recent case Jeffers v. Lewis."6 Jus-
tice Stevens suggests that the death penalty might be cruel and
unusual-and hence unconstitutional-because it usually takes so
long to carry out. Judge Noonan suggests the death penalty is cruel

110. Frank molested a two-and-a-half year old girl, forced beer down her throat, tortured
her with tools, then strangled her and dumped her body in Topanga Canyon, near Los
Angeles. Mack Reed, Federal Judge Gives Child Killer 45-Day Stay of Execution, L.A.
TIMES, Nov. 27, 1991, at B4.

111. Bundy confessed to sexually assaulting and killing over 20 women across the
country. Bundy Pinpointed Two More Bodies Minutes Before He Died, REUTERS, LTD.,
Jan. 26, 1989, available in LEXIS, News Library, Reuna File.

112. Manson murdered actress Sharon Tate, among others, as part of a cult ritual.
Along with Sirhan Sirhan, Manson was one of the more famous murderers whose death
sentence was commuted as a result of the 1972 decision in Furman. See Martin
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and unusual because so few convicted murderers are actually ex-
ecuted. These arguments will persuade only those who are already
convinced. The simple fact is the process takes so long because
there is a concerted effort afoot to slow it down, and because our
legal system requires scrupulous review before a death sentence
can be carried out. 7 It is somewhat akin to the classic definition
of chutzpah"8 for death penalty opponents to say we can't ex-
ecute someone too fast because he is entitled to a searching re-
view, and then to say what we are doing is immoral when we
delay the execution precisely to afford such review."9

Which brings us to the perennial argument about whether the
death penalty serves as a deterrent."2 Rather than go through the
competing considerations, let's cut to the meat of the coconut. The
death penalty, as we now administer it, has no deterrent value be-
cause it is imposed so infrequently and so freakishly. To get exe-
cuted in America these days you have to be not only a truly nasty
person, but also very, very unlucky, as only 263 out of some 5,000
sentenced to death have been executed since 1972."' The death
penalty does, however, undeniably serve as a deterrent in one
respect: once the sentence is carried out, the recidivism rate is
quite low. And, the simple fact is, people sentenced to life in
prison without parole, or even to a death sentence, do, occasion-
ally, get out and do it again. Consider, for example, Donald
Thigpen, who celebrated the commutation of his pre-Furman death
sentence by escaping and murdering a Florida farmer; Robert
Massie, who celebrated the California Supreme Court's commuta-

117. See supra note 71 (reviewing the extensive procedural history of McKenzie v.
Day).

118. See Alex Kozinski & Eugene Volokh, Lawsuit, Shmawsuit, 103 YALE LJ. 463,
467 (1993) (explaining that a man has "chutzpah" when "a man kills both his parents
and begs the court for mercy because he's an orphan").

119. Arguments like those of Justices Blackmun and Stevens about the unconstitutionali-
ty of the death penalty as it is currently administered are more than a little ironic coming
from those who have played such a major role in shaping the way the death penalty is
administered in this country.

120. See James A. Fox & Michael L. Radelet, Persistent Flaws in Econometric Studies
of the Deterrent Effect of the Death Penalty, 23 LOy. L.A. L. REv. 29, 29 n.3 (1989)
(citing upwards of 20 articles that discuss the deterrence question).

121. Death Row, U.S.A., supra note 13, at 731 (determining the total number of sen-
tences by adding the "total number of death row inmates known to LDF' and the "dispo-
sitions since January 1, 1973").

122. See Thigpen v. Smith, 603 F. Supp. 1519, 1523 (S.D. Ala. 1985), vacated 792
F.2d 1507 (11th Cir. 1986).
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tion of his 1965 murder conviction by murdering again;" Dawid
Majid Mu'Min, who was 



the matter is, voters consistently 
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measure of caution before the state may take human life. While
this conclusion may not be required by the constitutional text, it
surely is permitted, and as we learned a few terms back in
Planned Parenthood v. Casey,'35 conservative justices are reluc-
tant to revisit major constitutional judgments reached by earlier
Courts. The established application of the-Eighth Amendment to
the administration of the death penalty will continue to give op-
ponents a legitimate platform from which to impede even the most
determined efforts to carry out the death penalty on a routine basis.

The political solution is, perhaps, equally difficult to achieve,
but it's really all we have left. Any hope that death penalty op-
ponents will just go away (thus allowing the death penalty to be
carried out in an assembly-line fashion) is surely unrealistic. Driven
by strong moral convictions, opponents have shown they are here
to stay. If we must have a death penalty, we will have to carry it
out over their sustained and vigorous opposition.

The key to a solution, if there is to be one, lies in the hands
of the majority, precisely those substantial numbers in our midst
who strive for the application of the death penalty to an ever-wid-
ening circle of crimes. The majority must come to realize that this
is a self-defeating tactic. Increasing the number of crimes punish-
able by death, widening the circumstances under which death may
be imposed, obtaining more guilty verdicts, and expanding the
population of death rows will not do a single thing to accomplish
the objective, namely to ensure that the very worst members of our
society-those who, by their heinous and depraved conduct have
relinquished all claim to human compassion-are put to death.'36

Eddings v. Oklahoma, 455 U.S. 104, 117-118 (1982) (O'Connor, J., concurring) ("Because
sentences of death are 'qualitatively different' from prison sentences .... this Court has
gone to extraordinary measures to ensure that the prisoner sentenced to be executed is
afforded process that will guarantee, as much as is humanly possible, that the sentence
was not imposed out of whim, passion, prejudice, or mistake." (citation omitted)), cert.
denied, 470 U.S. 1051 (1985); Gardner v. Florida, 430 U.S. 349, 357-358 (1977)
("[D]eath is a different kind of punishment from any other which may be imposed in this
country."); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) ("[The penalty of
death is qualitatively different from any other sentence!"). The question now is no longer
whether death is different, but how different is it.

135. 112 S. Ct. 2791, 2796 (1992) (concluding that doctrine of stare decisis requires
reaffirmance of Roe v. Wade).

136. Opponents of the death sentence focus their arguments on numerous procedural
concerns. They frequently emphasize the arbitrariness with which criminal defendants are
selected for death penalty prosecution. See, e.g., Furman v. Georgia, 408 U.S. 238, 309
(1972) (Stewart, J., concurring) ("Death sentences are cruel and unusual in the same way
that being struck by lightning is cruel and unusual."). They also focus on the arbitrariness
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What the majority must come to understand is that we as a society
may be willing and able to carry out thirty, forty, maybe fifty
executions a year, but that we cannot and will not do a thousand a
year, or even two hundred and fifty.

Once that reality is accepted, a difficult but absolutely nec-
essary next step is to identify exactly where we want to devote our
death penalty resources. To be sure, everyone on death row is very
bad or else they wouldn't be there. But even within that depraved
group, it is possible to make moral distinctions as to how far
someone has stepped down the rungs of hell.'37 Hitler was worse
than Eichman, though both are unspeakably evil by any standard;
John Wayne Gacy, with two dozen or so brutal deaths on his con-
science, must be considered worse than John Spenkelink, who
killed only once.'

The Supreme Court already requires the states and the federal
government 
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ture of human evil.14
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The third advantage of such a political solution is that it will
place the process of accommodation back into the political arena
where it belongs. This means that the people, through their elected
representatives, 
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