
 

 
Faculty Senate 

   Executive Committee 
    Monday, December 9, 2013 

     1:30p.m. – 3:30p.m. – Adelbert Hall, Room M2 
 

AGENDA 
 
.        

            1:30 p.m. Approval of Minutes from the November 15, 2013              S. Russ  
                         Executive Committee meeting, attachment    
   

1:35 p.m. President’s Announcements                B. Snyder 
 
 1:40 p.m.         Chair’s Announcements               S. Russ 
  
 1:45 p.m.  Reaffirmation of TOEFL Score Requirement,            R. Bischoff 
   attachment 
  
            1:55 p.m. FSCUE: Statement on Value of the On-Campus  L. Stark 
   Residential Experience, attachment 
 
            2:05 p.m. FSCUE: WSOM Minor in Leadership, attachment  S. Case 

 
2:10 p.m.         FSCUE: CAS Minor in Creative Writing, attachment M. Grimm 
 
2:15 p.m. Review of Faculty Comments on Interim Sexual  
                        Misconduct Policy, attachment                 S. Russ 
  
2:40 p.m.        Approval of December 17, 2013 Faculty Senate              S. Russ 

                                   Agenda, attachment        
      



     Faculty Senate Executive Committee 
      Minutes of the December 9, 2013 Meeting 

Adelbert Hall, Room M2 
 

 
Committee Members in Attendance 
Bud Baeslack, Provost  
Susan Case, WSOM 
Robin Dubin, Past Chair 
John Fredieu, WSOM  
Patricia Higgins, SON 
Mark Joseph, MSASS  
Katy Mercer, LAW 
Sandy Russ, Chair 
Barbara Snyder, President     
Rebecca Weiss, Secretary of the University Faculty                                                                            
 
Comm





reaffirm the approved recommendation and maintain the TOEFL score requirement of 



Review of Faculty Comments on Interim Sexual Misconduct Policy 



Affairs was removed to allow more time for discussion of the Interim Sexual Misconduct 
Policy and the discussion of the  policy was moved to the last item on the agenda.  

The meeting was adjourned at 3:30p.m. 

Approved by the Faculty Senate Executive Committee 

 

Rebecca Weiss 
Secretary of the University Faculty 
 

 
 
 
 

 

 



The FSCUE Subcommittee on Admissions and Financial Aid recommends maintaining the Fall 2014 TOEFL 
requirement of 90 with continuing efforts to increase the TOEFL scores without sacrificing international 
admission goals. The committee will revisit this annually and make a commitment to maintaining the 
quality of the international student population at Case Western Reserve University. 
 



FSCUE STUDENT LIFE RESOLUTION 
  
As the University seeks to build its undergraduate enrollments based on 
an entering class of 1250 students, we affirm the value and importance 
of an on-campus, residential experience for undergraduates.  Such an 
experience should bring faculty, staff, and students together in pursuit 
of the full range of our developmental goals for undergraduate 
education.  We urge that planning be based on the assumption of 
continuing our current residence requirements and the ability to offer 
on-campus housing to all students who request it. 
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MEMORANDUM 

TO: Sandra Russ, Faculty Senate President 

From: Dave Carney, Chair 
 Faculty Senate Bylaws Committee 
 
Re: Proposed Sexual Misconduct Policy 

Date: December 5, 2013 

 

The Faculty Senate Bylaws Committee would like to make the following comments 

about the proposed Sexual Misconduct Policy.  We begin by thanking the drafters of this policy 

for their hard work at a thankless task.  The Department of Education’s “Dear Colleague” letter 

imposed a number of mandates upon the University, and required the University to combine its 

existing Sexual Assault and Sexual Harassment policies.  That forced combination caused most 

of our concerns, and we recognize that there are no perfect solutions to some of these concerns.  

With that said, however, we wish to note three basic areas of concern:   

1. First, the draft policy is too long and hard to understand.  As a result, it sometimes fails to 
sufficiently protect those it should, fails to clearly state the University’s rules for sexual 
misconduct, and those applying or consulting the policy may find it hard to interpret or use.   
 

2. Second, the policy does not do as much as it could to protect the victims of sexual assault.  
The policy does not clearly authorize immediate action to remove victims from dangerous 
situations, does not clearly communicate how first responders can best protect victims, and 
does not include procedural safeguards to protect victims of sexual assault, including “rape 
shield” rules like those adopted in all 50 states.  
 

3. Third, although the policy provides the minimum level of due process required, we believe 
those accused of the most serious offences under the policy should have the right to counsel  
to assist in their defense.  Similar protections can and should be provided to complainants in 
such cases.  The existing policy allows well-connected and sophisticated respondents to use 
an attorney (such as a member of the law faculty) as their “advisor,” while barring the less 
well-connected from uss(s)-1(s)- 

1. THE POLICY IS TOO LONG AND HARD TO UNDERSTAND. 

   The federal government has required the University to combine its sexual harassment and 

sexual assault policies.  But as a result, the draft “sexual misconduct” policy is 25 single-spaced 
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   The Federal Government’s mandate that sexual assault and sexual harassment policies be 

combined causes another difficulty in tone, especially when investigative procedures are 

discussed.  “Sexual misconduct” covers a wide range of potential conduct, ranging from 

insensitive comments to criminal sexual assaults.  As a result, the procedures and punishments 

proscribed by a sexual misconduct policy must be flexible, to allow appropriate responses to 

everything from an inappropriate joke implying women are bad at math to a rape or other sexual 

assault.  Thus, the University’s existing sexual harassment policy allows for both an informal 

track involving “awareness, education, and/or facilitated discussion” and a formal track 

involving discipline, hearings, and potential sanctions. (Policy, p. 15).    

 But the Policy does not guarantee that complaints of rape will be assigned to the formal 

track.  Instead, ANY claim of sexual misconduct, from the least to the most serious, is to be 

investigated and then assigned to either the formal process OR the informal process.  (Policy, 

Role of the Designated Reporting Representative and/or Sexual Misconduct Investigator(s), p. 

15).  Perhaps recognizing that this provision fails to take claims of rape seriously enough, the 

“inf ormal process” discussion on page 15 states that “NORMALLY, the informal process will 

not be used to resolve allegations of … Forced Sexual Intercourse.” (Policy, “Informal Process,” 

p. 15 (emphasis added by author of this memo).   

This “clarification” is itself unclear:  Why is “normally” an appropriate word choice 

here?  Because in “abnormal” rapes, the informal facilitation process may be appropriate?  We 

question the need for the conditional language “normally” here – if a rape occurred, it should not 

be addressed through “facilitated discussion.”  Any language leaving open the possibility that an 

instance of rape will be resolved by “education and facilitated discussion”  trivializes the offense 

and sends a message that the University fails to take such complaints seriously.   

A similar unfortunate ambiguity covers the penalties for sexual misconduct, which are 

listed on page 20 of the policy.  Among the University-approved punishments for “sexual 

misconduct” are “a. Apology; b. Participation in educational … or management training; and c. 

“written warning.”  While these sanctions might be appropriate for certain types of sexual 

harassment or insensitive behavior, the policy does not clearly state that “apology” is not an 

appropriate remedy for rape.   
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The policy should be amended to clearly communicate that rape is taken seriously, and 

that serious accusations will be treated seriously by the University. The language of the current 

policy fails to accomplish that goal.  

Finally, the policy will be consulted by individuals with widely-varied levels of training 

and familiarity with University processes.  The policy might be consulted by any of the 

following: 

(i) victims checking to see if they can report conduct;  

(ii)  a co-worker wondering if they should or must report; 

(iii)  students; 

(iv) research or teaching assistants working in temporary appointments; 

(v) law enforcement personnel or campus HR and legal staff; 

(vi) student housing officers; 

(vii)  faculty and/or students selected to serve as hearing officers for a formal hearing. 

 

   This wide range of potential audiences is one argument for two or more policies – trying 
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misconduct obligate the first responder to act 
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CONCLUSION 

Again, we appreciate the drafters attempt to create a coherent sexual misconduct policy, 

and recognize the difficulty and the complexity of that assignment
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Summary of Feedback on Interim Sexual Misconduct Policy 
 
Prepared by Sandra Russ, Chair, Faculty Senate, Dec. 6, 2013 
 
 
We received very thoughtful feedback from the Personnel Committee, Graduate Studies 
Committee, Minority Affairs Committee, Women Faculty Committee, FSCUE, and the Bylaws 
Committee.  Because of the level of detail in their report, the Bylaws Committee report is in a 
separate document. 
 
The following is a summary of the points raised.  
 

1. What are the plans and procedures for educating the university community? What is the 
best way to communicate key details?  Perhaps, a  “What to do When” fact sheet would 
be helpful. 
 
Should the education and training process itself be spelled out in the policy statement? 
 
Make the whole report more “user friendly”  (See report of Bylaws Committee). 
  Develop clear steps for protecting the sexual assault victim.   

 
“   … those responding to sexual assaults must be trained and prepared to take quick and 
decisive action to protect victims both from ongoing dangers to their health and from 
intimidation and harassment. There are several examples of recent high profile sexual 
assaults in the educational context which provide warning examples. From Florida State 
to Steubenville, sexual assaults 
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domestic violence protective order.   Many instances of sexual assault involve former or 
current romantic partners, and emergency shelters and temporary restraining orders are 
tools which can be used to protect victims and make them more safe.  The draft policy 
fails to focus first on the protection of the victim.   
 
Our university currently does an excellent job of protecting students, ensuring appropriate 
treatment, and coordinating with law enforcement when the victim reports problems to 
the right individuals.  But the draft sexual misconduct policy does not focus on victim 
prevention, and does not list available resources which exist to protect victims.  As a 
result, the extent to which a victim is protected and provided with appropriate resources 
many depend on who receives the complaint, and whether that person is aware that a 
resource or protection exists.  A clearer guide for first responders is needed.     
  
The policy should be amended to more clearly guide first responders, identify University 
and other resources which can assist victims, and help first responders to protect victims 
of sexual misconduct. The policy should clarify that claims of sexual assault or other 
serious sexual misconduct obligate the first responder to act to protect the victim, ensure 
the victim’s safety, and preserve evidence of any possible assault.  The “interim 
University Actions” section of the policy on page 14 allows “interim actions,” but the 
provision is focused on providing notice to the accused and a copy of the relevant policy, 
and only secondarily concerned with the safety and protection of victims.” (Bylaws 
Committee) 

 
5.  Concern about not having legal support at the hearing. There should be  

“changes to ensure that all participants know that they have the right to bring an attorney 
into the hearing as a “support person” if the charges against them involve the highest 
level of possible sanctions (termination or expulsion).  In addition, the policy should be 
revised to make it clear when such sanctions are a possible result of a formal hearing – 
the current policy lacks this basic notice provision.”  (Bylaws Committee)   
 

Also, regarding representation - The “Dear Colleague” letter only requires that if one side 
has the ability to bring counsel so should the other.  The Personnel Committee was 
concerned that offering counsel is not the same as being able to secure/afford counsel.  An 
offer to allow a student to seek legal counsel if a faculty member is also able to do so, may 
be meaningless if it is difficult to secure or afford counsel.  There was a concern that 
students may be disadvantaged if this option was given.  We cannot assume that parents 
would be able to assist...or even be aware of the situation. (Personnel Committee) 

 
 

6. Concern that individuals participating in the hearing would not know if the recording of 
the hearing could later be used in a legal proceeding.  If this answer is “it depends” then 
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(anyone that is present…not just the two most involved) signs.  (Personnel Comm.) 
 

7. C
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p. 7-  last paragraph- most resources fall in the middle… of what 
 
               
 
Introductory paragraph (change in bold) 
 
Case Western Reserve University is a community based upon trust and respect for its constituent 
members. Sexual misconduct is a violation of that trust and respect and will not be tolerated. Members 
of the Case Western Reserve community, guests and visitors have the right to be free from sexual 
misconduct. All members of the community are expected to conduct themselves in a manner that does 
not infringe upon the rights of others. The purpose of this policy is to define sexual misconduct and the 
procedures the university uses to investigate and take appropriate action on complaints of sexual 
misconduct. When complaints are reported, the university will act to end any discrimination found to 
have taken place, 
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Accepted Standards for Investigation of  
Harassment and Discrimination Complaints 
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It is also important that the investigators selected have not had any relationship 
with any parties in the investigation.  
 
Gender differences in perception of sexual and gender harassment should be 
considered when choosing an investigator.  It is common practice for investigative 
teams to include members of both sexes.  Accepted guidelines recommend having 
the team of investigators be both male and female in order to improve the quality 
of the investigation (Levy & Paludi, 1997; 2002). There are many reasons for this.   
It provides credibility for both parties in the case, makes the investigation appear 
more impartial, introduces different gender perspectives into the process, and 
allows for corroboration of facts and views during the process (Cole, 1997; 
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It is important to ask open-ended questions about what may have happened 
without leading the witness and without foreclosing relevant information by 
prejudging the claimant, the accused, or relevant events.  
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6. Document review is necessary to corroborate/dispute the allegations.  
 
Factual documentation can provide important corroboration and allow 
investigators to draw appropriate conclusions.  These include: 

 
Personnel files.  Performance evaluation and reprimands provide a picture of how 
a claimants work performance has been judged and whether the performance has 
changed significantly after experiencing harassment.  It also allows an 
examination of the how the alleged harasser has performed and if there are 
patterns of similar harassment or discriminatory behavior documented. 

 
Payroll records.    Show promotions, pay raises and leaves taken. 

 
Calendars.   Provide information to establish dates an event occurred.  Computer 
calendars may show appointments and times when witnesses were together.  

 
Electronic communication.    In tracking an office romance, it would be important 
to cTc 0.06c86 
/P <</MCID 9 >>BDC 
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�x Ensure the investigation is proceeding correctly. This includes ensuring an 
unbiased investigation and a reasonable deadline for completion. 

�x Assess issues of retaliation, safety, and workgroup functioning. 
�x Gather referral information for counseling and other services that might be 

appropriate.  
�x Develop a plan to diagnose what led to the harassment. 
�x Develop a written agreement requiring confidentiality guidelines and 

prohibitions against retaliation. 
�x Since some investigations of harassment may also involve a criminal 

charge, prepare a separate Garrity warning, similar to a Miranda warning in 
a criminal trial, which gives them “the right to remain silent…” 

�x Develop a consistent place for keeping investigative files separate from 
personnel files.   

�x Design a way to organize and present the evidence being collected 
effectively and persuasively. 

�x Decide what will be publicly reported. 
 

What formal planning process will we have in place so that these steps will not 
be ignored?  

8. A uniform standard of investigative guidelines needs to be followed. 
 

Guidelines include the following activities:  
 

�x There should be a signed and dated form concerning confidentiality of 
each witness that states who needs to know what information and 
disclosure only to those people.  

�x There are prohibitions in place against retaliation with penalties spelled 
out for those who violate the policy.  This should also be signed and dated 
by the witnesses.  

�x The timeline is usually no more than 30 days to do a thorough 
investigation, and if there are extenuating circumstances, then 
documentation of why it took longer.   

�x The complainant is notified of his or her rights.  
�x Uniform standards for documenting investigations of sexual harassment 

are followed.  
�x The standards for proof of harassment are “preponderance of evidence” 

which means that the investigators job is to determine if the allegations are 
more likely than not to be true. 

�x The standards for rape are “beyond a reasonable doubt” since this is a 
criminal charge.  The investigation needs to ensure it does not have 
appearance of being 
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about the alleged incidents(s) and other alleged harassment or gender 
discrimination so that these individuals could be interviewed. 
 
Even with witness interviewing there is a proper order.  First to be interviewed 
are “direct witnesses” who saw the event described.  Then the “contemporaneous 
witnesses” are interviewed who did not see the event but who were spoken to 
about the event shortly after it occurred. The next groups of witnesses are those 
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Although written witness statements are not necessary in all cases, to ensure 
accuracy and completeness of the material being reported, it is accepted 
procedure to allow the people who have been interviewed to review what has 
been written and make any changes they want. Then each party signs the written 
statement written by the investigators with the changes.  Although this may slow 
down the process, it ensures that if the investigator has misunderstood what was 
said in the interview, the party or witness has the opportunity to read it and 
change it.  It also allows each to add other material they now remember.  It 
prevents parties and witnesses from coming back later and saying that they were 
misunderstood and the investigator didn’t get things right.  What they sign 
indicates that the document accurately reflects their concerns and recollection of 
events.   
 

Making Determination 
 

11. Allegations need corroboration in order to assess veracity.  
 

There are many examples of corroboration that have been accepted by the courts 
(Salisbury & Dominick, 2004, p. 120).  These include the following: 
 

�x The complainant told someone about the incidents at about the time they occurred 
and said that she did not welcome the behavior.   

 
�x The complainant took steps to avoid the accused by seeking a transfer, staying out 

of a particular work area, or passing up an overtime opportunity.  
 

�x Complainant’s performance, attendance, attitude, and health deteriorated.  
 
 

�x Others experienced similar behavior from the accused. Were there others who 
could document inappropriate and offensive treatment?  

 
�x Others have witnessed all or part of the offensive behavior.  

 
�x Were there other individuals who witnessed the effects of the behavior on the 

complainant?  
 

�x The complainant documented significant incidents or events in a diary, journal, or 
work log.  

 
�x The complainant tape-recorded incidents.  

 
12. Appropriate witnesses need to be interviewed who were essential to corroborate 

the complaint or to provide alternative views of the situation. 
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claimants, or the accused had motives to lie to protect themselves. Did others 
have motives to lie?  Were things exaggerated, misunderstood, or taken out of 
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alleged harasser and the complainant as witnesses who can provide relevant 
information concerning the charges being investigated.  Aspects of the 
investigation that are listed in the previous part of the document need to be done. 
 

17. The investigation needs to be impartial. See parts of document that address this. 
  

18. The investigators need to be effective in investigating the complaint. 
 

Effective investigators act as a detective, uncovering and discovering relevant 
information from reluctant witnesses.  They act as a therapist, carefully listening 
without judgment.  They act as a judge, determining what occurred and ferreting 
out the truth.  They act as a reporter, accurately describing what is discovered.  
This involves sophisticated interpersonal communication that maintains trust 
while asking difficult and prying questions.  
 
These communication skills required include listening accurately while 
simultaneously recording, processing, and analyzing information. New ways need 
to be tried to obtain and look at potentially relevant information. The goal is to 
uncover “the truth.”  
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